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TOPI “AL INDEX. 


From January to June, 1916, inclusive. 


I. Control and Regulation in General. 
(2) Defendant corporation which proposed to replace broken glass within a 


; certain period, was attempting to do an insurance business in 
violation of the statute, People vs. Standard Plate Glass & 
Balvawe Cai, ING ON, Fidelis Caccevsccuge tine seehine e605 bonnes 451 


(3) The business of insurance affected by the provisions of statute is of such 
a nature and affected with such a public interest as to justify 
legislative regulation thereof and of rates charged by the com- 
panies engaged in such business. Insurance Co. of North America 
et al. va. Welch, Ins. Comr. et al. (OKIS.).. ccc ccccccccccccvsesd 474 
(4) Standard fire policy statute section of insurance act was not intended to 
abridge any contractual rights which an applicant for fire insur- 
ance would have had prior to its enactment. Carroll et al. vs. 
Pearitera Pine Ine OO. CeO soo ccs tcccccakcceuiddsies unwise 419 
Statute is not violative of the provisions of the constitution creating 
the insurance department and the office of Insurance Comr.,, 
nor does such act deprive the Insurance Comr,. of any powers or 
duties conferred upon. him by the constitution, Insurance Co. of 
North America et al. vs. Welch, Insurance Comr. et al. (Okla.). 474 
(6) All moneys returned or allowed in abatement of future premiums, etc., 
to policyholders in mutual company are “returned premiums” 
within the meaning of a statute and are exempt from taxation. 
New York Life Ins, Co. vs. Chaves, Supt. of Ins. (N. M.)........ 257 
Dividends deducted from the amount of premiums due to policyholders 
were “cash dividends paid under the policy contracts.”” Penn 
Mut, Life Ins. Co. vs. Henry, Ins. Com’r (Miss.)......... 255 
(7) Kentucky statutes imposing tax on premiums collected by lite’ ‘com- 
panies, and permitting the collection after company ceased to do 
business in the state, are not in violation of the fourteenth 
amendment to the Federal Constitution. Washington Life Ins. 
Co. vs. Commonwealth, by. etc. (Ky.).....-eeeeeee ‘ wax 
Interest payments on policy loans and premium notes made ‘by persons 
residing in other states is part of “gross income’”’ and is taxable. 
Northwestern Mut. Life Ins. Co. vs. State (WiS8.).......ecseeeeee 260 
(8) Held, that under act of 1915 the bank commissioner being charged 
with the same duties as the Superintendent of Insurance was 
under that of 1909, and, the act of 1915 will be construed to re- 
quire the transfer to the bank commissioner of the funds de- 
posited with the Insurance Superintendent. Fidelity Trust Co. of 
Kansas City et al. vs. Revelle, Superintendent of Insurance 
PPODG:, CHIE) vconvecndude hepa heh eieseneveeereun see cel 347 
(10) Consent of Insurance Com’r to the acquisition of land and erection of 
a building for the home office is not necessary. Volunteer State 


Life Ins, Co. vs. Dunbar, State Ins. Com’r (Tenn.).......+.e00. - 259 
(16) Reinsurance constituted “transaction of business’ in this state. 
Kulberg vs. Fraternal Union of America (Minn.)......... ‘ 33 


The mere continuance of the obligation of existing policies may not “be 
treated by the state as constituting in itself the transaction of a 
local business, justifying the state tax. Provident Savings Life 
Assurance Soc. vs. Commonwealth of Ky. (TI. 8.). cosebeos 141 

(24) Though it had a local representative, being validated, the ‘obligation of 
the insured to pay the premiums is also enforceable. Ocean 
Accident & Guaranty Corp. vs. Combined Locks Paper Co. 
OE GER. COD oo. 0k he Ce gins nineea se REAR ap we ee ew eaies 476 
(26) Agent could not, on company’s action for accounting, defend on ground 
that company had not procured certificate to do business in the 
state. One who has received premiums for insurance company as 
its agent is estopped from claiming that company had not pro- 
cured authority to do business in the state. Factors’ Fire Ins. Co. 
Ve. Whee OF: OL. CN. Teiwce vic ciescndesavae Cabeshdecbasnwes.as 283 
(30) Preliminary information charging the secretary of benefit association 
with publishing false statement in violation of statute making it a 
felony for officer of a corporation or joint stock association stated 
no offense, where it was conceded the association was organized 
under the code providing for the organization of fraternal bene- 
ficiary societies not for pecuniary profit. Balz vs. Coquillette. 
CIOWOR 65sec rceeeeeierees Cede eCetehi asst Otiseemeceueeneekaedas 252 

A clerk for hire for a firm of licensed brokers acting under the firm’s 
instructions, delivered policy affected by firm and collected 
premium, which he handed over to the firm, did not act as 
an insurance broker within the meaning of the statute. State 
WE COR Cee a 0/5555 08:54. 5s ee Re ois Cle a ee a ae aes 471 

(31) Where husband made an antenuptial agreement to take out death benefit 
certificate naming wife as beneficiary, the mere taking out of 
such certificate. followed by a change of beneficiary, was not a 
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performance, in view of the consideration of the marriage 
furnished by the wife. Ryan vs. Boston Letter Carriers’ Mut. 
Ben. Ass’n of Boston et al. (MAss.)... cscs cseeseesescereecsvees 


II, Insurance Companies. 


(A) STOCK COMPANIES. 

(32) Corporators, before the stock was fully subscribed, had no authority to 
employ an agent to sell stock and there was no corporation until 
the stock was subscribed. iain vs. St, Louis Nat. Life Ins, 
Co. (MO.) ..oes- ° ° 

(33) Statute prohibiting officers and “agents” ‘of "insurance companies from 
receiving commission of more than 10 per cent on sales of capital 
stock refers to sales in which such officers or agents are dealing 
either directly or indirectly for the insurance company itself. 
Prontaut vs. H. C. Lorick Co.,—H, C. Lorick Co. vs, Prontaut (Ga.). 

Where note payable to bank was given in payment of insurance stock 
subscription, certificate issued therefor, and proceeds of the note 
paid into the corporate treasury before the incorporation was 
applied it wos not a violation of statute. Security Nat. Bank 
vs. Field (Mo.) 

Directors of life companies should be given considerable latitude 
determining the character of the building which shall be erected 
for a corporate home. Volunteer State Life Ins. Co. vs. Dunbar 
State Ins. Com’r (Tenn.)........ 

New York creditor could not maintain an action in New York against 
a foreign corporation for purpose of obtaining judgment in 
personam, after dissolution by the law of the state incorporating 
it. Rights of creditors. Martyne vs. American Union Fire Ins, 
Co. of Philadelphia (N, . 

New York creditor could not maintain an action in New York against 
a foreign corporation for purpose of obtaining judgment in 
personam, after dissolution by the law of the state incorporating 
it. Rights of creditors. Martyne vs. American Union Fire Ins, 
Co. of Philadelphia (N. Y.) 

Proceeds of policy were Hable for insured’s debts, the wife not having 
a vested interest as in the case of ordinary life policies. Scobie 
vs. Connor (N. Y.) 


MUTUAL COMPANIES 


By-law not printed in the policy nor mailed to insured is not binding 
on him. Roach vs. Farmers’ Mut. Ins. Ass’n of Oconee Co. (8, C.) 92 

Person did not become member of co-operative company by signing 
application for insurance without any action on part of the 
company. Bracken County Ins. Co, vs, Murray (Ky.).......... 88 

On the facts stated, plaintiff stockholder suing the company to compel 
performance of the contract at the old premium rate could not 
be held to have ratified the increase made by directors. Rosen- 
feld vs. Boston Mut. Life Ins. Co. (Mass.). 

There could be no valid contract between a co- operative compuny and 
person not member of company? Bracken County Ins. Co. vs. 
Murray (Ky.) 

Member who suffered loss is at least entitled to judgment against 
the officers of the association for any funds in their hands. 
Atchison vs, Crawford County Farmers’ Mut. Fire Ins. Co. 
(Mo.) 

That a mutual fire” company became ‘insolvent during life of a policy 
did not relieve the policyholder from re On premium note, 
House vs. Siegle (Ark.) ove 

Court of equity having jurisdiction ‘of ‘the’ Teceivership proceedings, 
might, under section 65, entertain the suit, though the sub- 
scribers did not all reside in the county. White et al. v 
Harbeson, Judge (Ky ) 


Insurance Agents and Brokers. 
AGENCY FOR INSURER. 


Contract between insurance company, its general agent and the manager 
of its surety and burglary department, on the facts stated is 
several and not joint and was not terminated by the general 
agent by the retirement of the general manager of the surety 
and burglary departments. Whether such contract creates a 
joint or several agency does not depend upon the number of 
agents contracted with nor on the form of the agreement, since 
a contract cannot be construed to be several if the express terms 
and purpose thereof show it is joint. U. 8. Fidelity & Guaranty 
Co. va. Ridge (Mo.)........ 

That agent had no power to waive contract was “supported by ‘evidence. 
Hertz vs. Security Mut. Ins. Co. (Minn.). 
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Where agent testified his agency had not terminated at time of issuance 
of policy. his testimony supported trial court’s finding in favor 
of plaintiff. International Fire Ins. Co. vs. Black (Tex.)...... 

Defendant was estopped to set up its failure to comply with statute 
or to assert that service upon Insurance Commissioner was in- 
sufficient to confer jurisdiction. Kulberg vs. Fraternal Union 
Of AmMeErica (MIND.)...vcocccescccsccrscecccccesecccsrcceces ae 

Where assured had no knowledge of ‘agent’s restricted “authority. ‘he 
had the right to assume that he was authorized to issue policy 
actually issued. Court was not bound to find that custom re- 
garding agents was observed when such agent was appointed. 
International Fire Ins, Co. vs. Black (Tex.)...... ° 

Evidence held to show that defendant knew that plaintife had issued 
policy to himself. Where company having a right to avoid policy 
issued by agent to himself on account of agent’s failure to dis- 
close facts relative to property, but made no offer to return 
premiums received, it waived its right to avoid it. Harland vs. 
Liverpool & London & Globe Ins. Co. (MO0.).....eeeeeeeeeee 

Where agent issued policy to himself in excess of that’ at “which he had 
appraised the goods for administrator, company was entitled to 
avoid policy. Harland vs. Liverpool & London & Globe Ins. 
CO, (MMO) cccccccccdcccceccvccsedeccersedesessececoustccerees 

Where, hy antenuptial agreement with his prospective “wife. deceased 
was to take out a death benefit certificate in her favor in a mutual 
benefit association, such wife had a right to a quasi specific per- 
formance of the contract against the heneficiary, to whom the 
husband actually made the certificate payable. Ryan vs. Boston 
Letter Carriers’ Mut. Ben. Ass’n of Boston et al. (Mass.)..... 

Bond did not bind local agent and his sureties to reimburse the com- 
pany for payment of losses occurring on policies issued by the 
local agent on eee risks. Security Tns. Co. vs. Jaggers 
CE Bi CARR ode ces cys rneedocnccanderevenes eoovekeone 

Evidence held to warant. a finding ‘that “broker agreed. that, ‘it plaintiff 
would institute suit against insurer, he would pay the costs of 
the same. Robinson vs. Oliver (N. Y.)...ccecvsccscevcvsences 

Question of defendant agent’s liability for misrepresentations which 
induced the company to issue policy was for the jury and the 
direction of a verdict was error. St. Paul Fire & Marine Ins. Co 
Va, Laubenstein (WIR) cvcccccccnvedcccescornvscossccacceee 

Local agent and principal in bond was due the general ‘agents a certain 
sum upon the aforesaid term of the contract. Sureties were 
liable for the same amount, where they failed to plead or prove 
any valid reason why they should be relieved from the terms of 
the bond. Van Arsdale-Osborne Brokerage Co. vs. Riner et al. 
COIR 0 os cere wrt bres ved renebesseU Pua sareeeredonburwa sieveenee 

Misrepresentations by person employed to solicit insurance, to his 
prospective employer, while employed by other parties, were 
not material unless they were an inducing cause of employment. 
Contract was vitiated by material misrepresentation. Sufficient 
loss or damage did not appear to entitle defendant to recover 
payments. Rightor vs. Ward (Wash.).......+.++. 

Right of agent to commission ceases when a note without fault. of the 
employer has remained unpaid and overdue for six months and 
is not restored by subsequent extension or collection. Van 
Arsdale-Osborne Brokerage Co, vs. Jones et al. (Kan.).........-. 

Record carefully examined and the evidence found to reasonably support 
the verdict. Retaiuers’ Fire Ins. Co, vs. Eacock (Okla.).......... 

Agency contract in absence of any provision for fixed term is terminable 
at will. Wheeler vs. Hartford Life Ins. Co. (Tl. S.)....... eee 

In action for damages for fraudulent cancellation by insurance company 
of plaintiff's agency contract, plaintiff's allegations that he had 
been induced to surrender a letter containing modifications of 
original contract, were allegations of fraud and the gist of plain- 
tiff’s action, and it was error to strike them out of complaint. 
Parham-Thomas-McSwain, Inc., vs. Atlantic Life Ins. Co. (S. C.). 

Provisions in policies restricting authority of agents are not literally 
enforced by courts, regardless of attending circumstances, Public 
Savings Ins, Co, of America vs, Manning (Ind.).......-e+.eee0% 

The company can limit authority of agent effectively as to one who 
has notice of limitation, and such terms in policy charge insured 
with notice. Great Eastern Casualty Co. of N. Y. vs. Read (Ga.). 

Evidence that general agent had no authority to deliver the policy 
without a certificate of good health is admissible. Massachusetts 
Mut. Life Ine. Co. Va. GROMDEOW.. CAND 0.06 cisccnetevccucutsectes 

Notice of cancellation to be effective must be accompanied by the 
repayment or tender of pro rata unearned premium. Question of 
broker’s authority to receive premiums as esgent of company 
was one of fact for jury and it was not error to hold that payment 
to broker was not payment to company. C. A. Smith Lumber Co. 
VE, Goreme! Agee... CS. GH, Tabrics apes ccccvunansecceddcsvecencs 

One applying for policy to soliciting "agent cannot assume that his 
authority is unlimited to bind his principal. National Union Fire 

int. Co. We. Benen Diet. NO C6 CAPR beds cscevcvaccnvdeccesees 
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performance, in view of the consideration of the marriage 
furnished by the wife. Ryan vs. Boston Letter Carriers’ Mut. 
Ben. Ass’n of Boston et al. (Mass.)......... Coocccccccceeccecee 





STOCK COMPANIES. 

Corporators, before the stock was fully subscribed, had no authority to 
employ an agent to sell stock and there was no corporation until 
the stock was subscribed. Taylor vs, St. Louis Nat. Life Ins. 
GO. CRO). ocowrcrseosccccvnsraceesvs bak 00s eaamna nes hee be 

Statute prohibiting officers and agents of insurance companies from 
receiving commission of more than 10 per cent on sales of capital 
stock refers to sales in which such officers or agents are dealing 
either directly or indirectly for the insurance company itself. 
Prontaut vs. H. C. Lorick Co.—H, C, Lorick Co, vs. Prontaut (Ga.). 

Where note payable to bank was given in payment of insurance stock 
subscription, certificate issued therefor, and proceeds of the note 
paid into the corporate treasury before the incorporation was 
applied it wos not a violation of statute. Security Nat. Bank 
WE, IGN CRO) 6 066 r PURO 6 PROFS Cred OHEOO COR HEDED ON ES CORO REDS HOODS 

Directors of life companies should be given considerable latitude in 
determining the character of the building which shall be erected 
for a corporate home. Volunteer State Life Ins. Co. vs. Dunbar 
State Ind... COM’ CTEM.) occccconcccvevedvccrrececcesesevvvecees 

New York creditor could not maintain an action in New York against 
a foreign corporation for purpose of obtaining judgment in 
personam, after dissolution by the law of the state incorporating 
it. Rights of creditors. Martyne vs. American Union Fire Ins. 
Ce. OE Fe Ey We dy.0 6.0.0 0.0506 0 bp.0:9 10 6.06 CRE e EKO Manet 

New York creditor could not maintain an action in New York against 
a foreign corporation for purpose of obtaining judgment in 
personam, after dissolution by the law of the state incorporating 
it. Rights of creditors, Martyne vs. American Union Fire Ins, 
CO OF PRUASOIDRIA (N, Zidecccccnercverrcccraroesersbeseceseoace 

Proceeds of policy were liable for insured’s debts, the wife not having 
a vested interest as in the case of ordinary life policies. Scobie 

VE, CORRS OF. Tide cvccvicsvrscecrcsvevevccvrrrevvrreveseceseves 





MUTUAL COMPANIES. 
By-law not printed in the policy nor mailed to insured is not binding 
on him. Roach vs. Farmers’ Mut. Ins. Ass’n of Oconee Co. (8. C.) 
Person did not become member of co-operative company by signing 
application for insurance without any action on part of the 
company. Bracken County Ins. Co, vs. Murray (Ky.).........- 

On the facts stated, plaintiff stockholder suing the company to compel 
performance of the contract at the old premium rate could not 

be held to have ratified the increase made by directors. Rosen- 

feld vs. Boston Mut. Life Ins. Co. (Mass.). SU resrereeroreense 
There could be no valid contract between a co- operative company and 
person not member of company, Bracken County Ins. Co. vs. 

: Se GD.” nile du x -a:g Sie Dm ONE SO Vb Rsk i0. cw web CREA OE eo eae ees 
Member who suffered loss is at least entitled to judgment against 
the officers of the association for any funds in their hands. 
Atchison vs. Crawford County Farmers’ Mut. Fire Ins. Co. 
(Mo.) ooo eee NED RRS hb Ae eS UHR E ACES E LO wed whe R UR ss ode RKee 

That a mutual fire company became insolvent during life of a policy 
did not relieve the policyholder from lability on premium note. 
ee ek I PRD as oi chat ae ccd ewes As actA eS Ws 6 66-¥:b Races 
Court of equity having jurisdiction ‘of the receivership proceedings, 
might, under section 65, entertain the suit, though the sub- 
scribers did not all reside in the county. White et al, vs. 
eR kre er ee ee ree 








Insurance Agents and Brokers. 


AGENCY FOR INSURER. 

Contract between insurance company, its general agent and the manager 
of its surety and burglary department, on the facts stated is 
several and not joint and was not terminated by the general 
agent by the retirement of the general manager of the surety 
and burglary departments. Whether such contract creates a 
joint or several agency does not depend upon the number of 
agents contracted with nor on the form of the agreement, since 
a contract cannot be construed to be several if the express terms 
and purpose thereof show it is joint. U. S. Fidelity & Guaranty 


CO, TR TIO TORO hoot ccbrcsrersccecesencs 5 6¥S 50 serevveces 
That agent had no power to waive contract was supported by evidence, 
Hertz vs. Security Mut. Ins. Co. (Minn.)..... pane we buns wheels eocces 
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Where agent testified his agency had not terminated at time of issuance 
of policy. his testimony supported trial court’s finding in favor 
of plaintiff. International Fire Ins. Co. vs. Black (Tex.)...... 

Defendant was estopped to set up its failure to comply with statute 
or to assert that service upon Insurance Commissioner was in- 
sufficient to confer jurisdiction. Kulberg vs. Fraternal Union 
Of America (Mind.)...ccccccscvccccoscsscceceseccersoscesecs e 

Where assured had no knowledge. of ‘agent’s restricted “authority. he 
had the right to assume that he was authorized to issue policy 
actually issued. Court was not bound to find that custom re- 
garding agents was observed when such agent was appointed. 
International Fire Ins. Co. vs. Black (TeX.)........+e+++05 eee 

Evidence held to show that defendant knew that plaintiff had issued 
policy to himself. Where company having a right to avoid policy 
issued by agent to himself on account of agent’s failure to dis- 
close facts relative to property, but made no offer to return 
premiums received, it waived its right to avoid it. Harland vs. 
Liverpool & London & Globe Ins. Co. (MO.)...ccccecceccceesees 

Where agent issued policy to himself in excess of that at which he had 
appraised the goods for administrator, company was entitled to 
avoid policy. Harland vs. Liverpool & London & Globe Ins, 
CO, (HMO. ccvccccccccccnecsvecsteecccevestsenceecctsesecens eene 

Where, hy antenuptial agreement. with his prospective wife, deceased 
was to take out a death benefit certificate in her favor in a mutual 
benefit association, such wife had a right to a quasi specific per- 
formance of the contract against the heneficiary, to whom the 
husband actually made the certificate payable. Ryan vs. Boston 
Letter Carriers’ Mut. Ben. Ass’n of Boston et al. (Mass.).. ° 

Bond did not bind local agent and his sureties to reimburse the com- 
pany for payment of losses occurring on policies issued by the 
local agent on prohibited risks. Security Tns. Co. vs. Jaggers 
Ct Bh. CATE.) occcrnessrccerecccsceses EOOKRE OAD RCE CES RES 

Evidence held to warant a finding that broker agreed. that, if plaintiff 
would institute suit against insurer, he would pay the costs of 
the same. Robinson vs. Oliver (N. Y.)...cecceecevccevesesces 

Question of defendant agent’s liability for misrepresentations which 
induced the company to issue policy was for the jury and the 
direction of a verdict was error. St. Paul Fire & Marine Ins. Co. 
va. Laubonstein (Wik)  cecscccvesccevecccesscnsescscceceeseees 

Local agent and principal in bond was due the general agents a certain 
sum upon the aforesaid term of the contract. Sureties were 
liable for the same amount, where they failed to plead or prove 
any valid reason why they should be relieved from the terms of 
the bond. Van Arsdale-Osborne Brokerage Co, vs. Riner et al. 
CORAL cv ccccce cir erenees venededes eddsedocerenadesésenecouvesises 

Misrepresentations by person employed to solicit insurance, to his 
prospective employer, while employed by other parties, were 
not material unless they were an inducing cause of employment. 
Contract was vitiated by material misrepresentation. Sufficient 
loss or damage did not appear to entitle defendant to recover 
payments. Rightor vs. Ward (WaSN.).....cccceccceevcevsecses 

Right of agent to commission ceases when a note without fault of the 
employer has remained unpaid and overdue for six months and 
is not restored by subsequent extension or collection. Van 
Arsdale-Osborne Brokerage Co, vs. Jones et al. (Kan.)..........- 

Record carefully examined and the evidence found to reasonably support 
the verdict. Retaiers’ Fire Ins. Co. vs. Eacock (Okla.).......... 

Agency contract in absence of any provision for fixed term is terminable 
at will. Wheeler vs. Hartford Life Ins. Co. (Tl. S.)....ceeeeees 

In action for damages for fraudulent cancellation by insurance company 
of plaintiff’s agency contract, plaintiff’s allegations that he had 
been induced to surrender a letter containing modifications of 
original contract, were allegations of fraud and the gist of plain- 
tiff’s action, and it was error to strike them out of complaint. 
Parham-Thomas-McSwain, Inc., vs. Atlantic Life Ins. Co. (S. C.). 

Provisions in policies restricting authority of agents are not literally 
enforced by courts, regardless of attending circumstances, Public 
Savings Ins. Co. of America vs. Manning (Ind.)...........6500. 

The company can limit authority of agent effectively as to one who 
has notice of limitation, and such terms in policy charge insured 
with notice. Great Eastern Casualty Co. of N. Y. vs. Read (Ga.). 

Evidence that general agent had no authority to deliver the policy 
without a certificate of good health is admissible. Massachusetts 
Mut. Life Ins. Co. vs. Grenshaw (Al@.).....eeccceceseeeeceees 

Notice of cancellation to be effective must be accompanied by the 
repayment or tender of pro rata unearned premium. Question of 
broker’s authority to receive premiums as agent of company 
was one of fact for jury and it was not error to hold that payment 
to broker was not payment to company. C. A. Smith Lumber Co. 
va, Cotemial ASG. Ce. GH. Teds oa ei on Fs 04 see ceca cecndctedndecnns 

One applying for policy to soliciting agent cannot assume that his 

authority is unlimited to bind his principal. National Union Fire 

Ins. Co. vs. School Dist. No. 55 (Ark.) 
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Knowledge acquired by an agent will be imputed to company. West 
vs. National Casualty Co. (Ind.) 

Knowledge and notice of the designated officer was notice to the com- 
pany, and its action waived the more formal notice provided for. 
Koblitz et al. vs. American Credit Indemnity Co. (Ohio) 

Knowledge of the agent was knowledge of the insurance company. 
Equitable Life Assur. Society of the U. 5. vs, National Bank of 
Commerce in St. Louis (Mo.) 


AGENCY FOR APPLICANT OR INSURED. 


Under law of N. Y. where contract was made forbearance to sue or 
press for payment and plaintiff's agreement to act for defendant 
and its insurance constituted sufficient consideration for de- 
fendant’s agreement that plaintiff should have placing of such in- 
surance. Johnson & Higgins vs. Harper Transp. Co, (Mass.).. 

Where U. 8S. Supreme Court decided that tax imposed by this state was 
illegal in so far as it applied to foreign insurers which had 
withdrawn from the state, such decision is binding in a sub- 
sequent action where company had withdrawn from the state, 
though it was not urged that the tax was levied for the year in 
which the insurance was written. Illinois Life Ins. Co. vs. Com- 
monwealth (Ky.) 

Agent who agreed to pay premiums temporarily w hile ‘the beneficiary 
was out of work, acted as agent for beneficiary. Public Savings 
Ins, Co. of America vs. Manning (Ind.) 

Where, under a contract, plaintiff was to have placing of insurance 
on defendant’s fleet of steamers for two years at the rates to be 
approved by defendant before final acceptance, and dispute arose 
as to whether it was plaintiff's place to procure and submit offers 
from underwriters, or defendant’s duty to indicate rates which it 
would approve, but defendant receded from its position, in- 
dicated the rates which it would approve, and directed plaintiff 
to secure the insurance at once, it thereby recognized the contract 
as existing and waived any failure of plaintiff to proceed to get 
and submit rates. Johnson & Higgins vs. Harper Transp. Co. 
(Mass, ) 

On the facts, a cause of action against the broker is stated. Rezac vs. 
Zima et al. (Ark.) 

Broker who by agreement with defendant was to have “the placing of 
insurance on defendant’s fleet of steamers for two years, was not 
responsible for any delay in taking steps to procure such in- 
surance prior to date on which defendant furnished it with in- 
structions, as to the number, amount, and forms of policies. 
But it devolved upon plaintiff to get and submit rates from 
underwriters, this being usual course of business, and defendant 
was not required to indicate rates which it would approve. 
Johnson & Higgins vs. Harper Transp. Co. ( Mass.) 

While plaintiff to the extent which it had agreed to act for defendant 
was bound to act faithfully, its right to commissions was not 
defeated by the fact that in its effort to bring the parties together 
it advised defendant to raise its price, and the underwriters to 
lower theirs at the same time giving each party to understand 
that it was doing all it could to seeure most favorable terms for 
such parties. Johnson & Higgins vs. Harper Transp. Co. (Mass.). 

Agreement to place insurance. On facts stated it was held, that de- 
fendant had no right to terminate the contract, and its action in 
so doing constituted a breach of the entire contract. Johnson & 
Higgins vs. Harper Transp. Co. (Mass.) 


IV. Insurable Interest. 


(114) Where deceased procured policy and named as beneficiary woman to 
whom he was not related, though designated as wife, and he 
paid all the premiums, she was entitled to recover. Allen’s Adm’r 
vs. Pacific Mut. Life Ins. Co. (Ky.) ceeee 

Insurer having issued policy with knowledge of nature of beneficiary’s 
interest could not defeat recovery hecause of want of insurable 
interest. American Nat. Ins. Co. vs. Moore (Ala)... .seeeeees 

(115) Statute—owner did not destroy his insurable interest if before destruc- 
tion contract of sale was canceled and original returned to owner. 
Moulton et al. vs. Globe Mut. Ins. Co. (S. D.) 

On facts stated there was an insurable interest acquired. 
vs. Phoenix Ins. Co. of Hartford, Conn. (Wash.) 

Mortgagor and mortgagee have several distinct interests which either 
may insure for his own benefit. Gould vs. Maine Farmers’ Mut. 
Fire Ins. Co. (Me.) 

Husband who conveyed to wife an undivided half interest may not 
thereafter insure entire property in his own name. wa Font vs. 
Home Ins. Co. (Mo.) 

(116) Insured has unlimited insurable interest in his own life so that any 
one may take out a policy and make it payable to whom he will. 
Afro-American Life Ins. Co. vs. Adams (Ala.)......esecececeece 
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(119) Policy of title insurance is essentially and solely a contract of indemnity 
and not a wagering policy. Empire Development Co. et al. vs. 
Titie Guarentee & Treet Co. CH. Wkicccccesccesissecevess coew O78 












Vv. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


(124) Contract may exist without the policy and when once made is in effect 
a contract that the policy shall issue with the provision, required 
by insurance act of 1907. MHollin vs. Essex Mut. Ben. Ass’n of 
TOMEI Cie Se) cic h cn eseigns sadhecdentsevevensvatncageidesseades 256 
(128) On the facts stated there was a binding contract of present insurance 
made between tle parties, subjecting the insurance company to 
liability for loss. Royal Ins, Co. vs. O. L. Walker Lumber Co. 
og Ss eee eer rr yr Terr ere ere ee ee Te ee ee, 705 
(129) Soliciting agent could not bind insurer by stating that policy would be 
issued. National Union Fire Ins. Co. vs. School Dist. No. 55 
CRIM) ca cdeseccsecsccesdcvcscebectsdsavecdsaadetas aebweeeeeeees 556 
(180) It was held that the policy of insurance is the formal contract between 
the parties. and supersedes all prior negotiations which are 
merged in it. This is true whenever the policy is executed and 
delivered by the company and accepted by the insured, whether 
such delivery and acceptance take place before the fire or after 
the fire, the policy being antedated to the date of the preliminary 
contract or binder. El Dia Ins. Co. vs. Sinclair (N. Y.).......... 48 
The contract for insurance was completed by the execution and for- 
warding of the policy to the agent, rendering defendant liable e 
for such loss. Birch vs. Manufacturers’ Liability Ins. Co. of 
Beet ee’ Ge Pi divs penvewedss.es naséces hedeas p apeenkhas ea henp.eacenedidceee 783 
Making of application subject to approval or rejection is merely a step 
in creation of contract to insure. It requires an acceptance by 
other side before it can be said that minds of parties have met 
on terms of contract. McCracken, Guardian, vs. Travelers’ Ins. 
Co. of Hartford, Conn... CORI) vic ce arecdevecntdesecctvveeesedes 764 
Where application was not forwarded and it provided no liability should 
attach until approval and issuance of policy there was no contract 
of insurance where agent neglected to forward application and 
premium. National Union Fire Ins. Co. vs. School Dist. No. 
(Ark. ) 
Mere delay in passing on application cannot be construed as an accept- 
ance. National Union Fire Ins. Co. vs. School Dist. No, 55 (Ark.). 556 
(131) Valid contract may be made between insured and company or be- 
tween him and its authorized agent. Bracken County Ins. Co. 
vs. Murray (Ky.) eooses 
(181) Oral contfact of insurance is valid, unless prohibited by statute. Royal 
Ins. Co. va. O. L. Walker Lumber Co. CWY0i) «oc cccscvccvcccvcoccs 705 
(132) It was held that the policy of insurance is the formal contract between 
the parties. and supersedes all prior negotiations which are 
merged in it. This is true whenever the policy is executed and 
delivered by the company and accepted by the insured, whether 
such delivery and acceptance take place before the fire or after 
the fire, the policy being antedated to the date of the preliminary 
contract or binder. El Dia Ins. Co. vs, Sinclair (N. Y.)..... cocee 48 
Binder was not void on ground that it did not express any consideration. 
Nord Deutsche Ins, Co. of Hamburg, Germany, vs. Hart (U. 8S.).. 674 
(183) Legislature, by the insurance act of 1907, meant that the terms re- 
quired to be inserted in policies of life insurance, shouJd be a 
part of every contract. MHollin vs. Essex Mut. Ben. Ass’n of 
FONG GG Deh caxescdctad tavkeSie «0sendeéhen ceuaccdectnede - 256 
Liability of surety does not attach unless bond be ‘signed by employee 


in absence of waiver. Oklahoma Sash & Door Co, vs. American 
Bonding Co, (Okla.) 

















55 




















renee 


seer 









CAEL CRESAMERA ETRE CADRE Rad eer ews 351 
In view of the scope of the Commissioner’s authority, provision could i 
not be questioned on the ground that it was not in bold-faced Dik 
type. Lundberg vs. Interstate Business Men’s Accident Ass’n. ¥ 
CMY. snares ace ee Se Ee CEPR ES SEU BE aE Aa 599 efi 
(186) Delivery being a condition precedent to liability, there was no liability. a 
Yount vs. Prudential Life Ins. Co. (MO.) ......seeeeeeees cxccce 38 
Clerk’s acts and knowledge are acts and knowledge of agent. Atlas 
Assur. Co., Ltd., of London, vs. Kettles—Kettles vs. Atlas Assur. 
Cos Lith, C8 EGRGOR” (GG cc aciccctinsdcscvcssedtpécercicoces 175 





Issuance and delivery of policy is not essential to establish liability 
which may rest in parol. McCraken, Guardian, vs. Travelers’ Ins. 

Co. OF Meerisere: ‘Comeass, << Clete Ia: &: sca > cian ade bsp oon Beare Reonaes 764 
(187) Condition regarding the goou health of insured was a_ condition 
precedent to delivery of policies and soliciting agent was without 
authority to waive same. But where check was collected and 
placed to credit of and retained by defendant with knowledge of 
all the facts there was a waiver. American Bankers’ Ins. Co. 

VO: “FROUIRD COMB so icise era ceeeecacesauerpronsetcnvedataenceeie 372 
(188) In the ahsence of showing of fraud, fire policy. payable to 
mortgagee, is not void hecause company’s agent. unknown to it, 
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is also president of the bank holding the mortgage, small com- 

pared with the value of the property. Milwaukee Mechanics’ 

Ins. Co. vs. Fuquay—Southern States Fire Tns. Co. vs. eee 

CAPE.) cvucne acVees On eeuteonsestobee thaeokeas ape OO 
In absence of fraud or ‘mistake, insured will not be ‘heard to say “that 

he was ignorant of the contents of the policy. Brown et al, vs. 


Connecticut Fire Ins. Co. of Hartford, Conn. (Okla.)......... coe 307 

Case did not fall within the statute prohibiting giving of any benus or 
rebate. Curran vs. National Life Ins, Co. of U. 8S. (Pa.)........+. 749 

4141) Actual manual delivery may be waived by company. Yount vs. 
Prudential Life Ins. CO, (MO) ccccccscrrvecernccervcssccessisnne 13 


Conceding that fraud was proved, there heing “no offer to return the 
policy. except what might be construed as a conditional proposi- 
tion to do so, plaintiff’s retention of sgme was an acquiescence 
and ratification and estopped him from asserting the contrary 
as a defense to an action on notes for premiums. Ribble vs. 
POOCD.. SOU D 5.6: <6 0:00: 00:9.0 69 6.0 004.2: 6).065,4 68 CKS £00.00) ahaa 156 

Condition regarding the good health of insured was a condition 
precedent to delivery of policies and soliciting agent was without 
authority to waive same. But where check was collected and 
placed to credit of and retained by defendant with knowledge of 
all the facts there was a waiver. American Bankers’ Ins Co. 

VG. Thomas (OKRIR.)...ccccsccvcrcvsvesecscvssvcesevenescecs 372 

Statement in report that insured employer relied on letter transmitting 
bond to him and made no attempt to obtain the signature of 
employee as required by terms, is not a finding that employer 
was induced to close his eyes and understanding to the situntion, 
and on the further facts stated letter constituted a direction 
to employer to look out for himself. Wilcox vs. Massachusetts 
Bonding & Ins. Co, (MAGE. ). orccccvrcecveseccssvesecesvecsecs 775 

The policy having been given agent for delivery, insurer was charge a 
with knowledge of insured’s illness and delivery by agent was 
binding. McClelland vs. Mutual Life Ins. Co. of N. Y. (N. Y.).. 637 

Where policy is delivered to insured as completed contract, insurer 
is estopped from denying, after loss, that unsigned supplement 
attached to it is a part of it. Curran vs. National Life Ins, Co, 
Re eS re reer rrr rer rrr ore cr ir reine 749 

Where company antedated its policy without practicing deception or 
fraud upon insured, the beneficiary was bound by the terms of 
the policy. New York Life Ins. Co. vs, Franklin (Va.).........0+- 398 

(143) As bankrupt’s wife had an insurable interest in his life, trustee was 
not entitled to cash surrender value, notwithstanding insured 
might have changed beneficiary, for he had not done so. In re 


CO CE Rickie 6.0 bb CRU Kek Ns bob ww EN see uh cea hse ns 609 Nees wed 623 
In a suit to reform endowment policy plaintiff must show mistake was 

mutual. Hayes vs. Penn Mutual Life Ins. Co. (Mass.).......... 389 
Court of general jurisdiction may reform contract. Carroll et al. vs. 

Hartford Fire Ine. Co, (TGQWO)....ccsescncccccscvcccvevvscvcces » 419 


(145) Under the provisions of the standard form of policy. agent has no 
power to bind the company, without its authority, by an agree- 
ment with the assured that he will extend the policy on its ex- 
piration. Oral promise to renéw under terms of policy was 
beyond scope of agent’s authority. een Fire Ins, Co. vs. 
Pay MercantllO Co. (OMB) oc csccccvcccvescccvessccececs ievevees S00 

Transaction whereby premiums for ‘ability policy were increased, the 
terms of the policy being left the same is equivalent to making 
new cogtract of insurance. Ocean Accident & Guaranty Corp. vs. 
Combined Locks Paper Co. et al. CWE.) . os ccccccccccererccvcces 476 

Where a contractor arranges that industrial policy should be extended 
on payment of premiums, he is not bound by a limitation of 
liability in the new policy which was not delivered, and which the 
agent merely told him was more extensive. Southwestern Surety 
Ins, Co. Ve Thompson et al. (Tex.) .ccsccccccccccccce <Actbencee GEE 


CONSTRUCTION AND OPERATION. 
(146) Fidelity bond reasonably susceptible of two constructions and that 
which is favorable to insured must be adopted. Whinfield vs. 
Mass. Bonding & Ins. Co. (WIS). .cccccccscccccccarccvceccccss 108 
Policy must be construed according to intent of agent and owner’s 
agent at time of making eee Etheredge et al. vs. Autna Ins. 
Co. (B. Cr) wocvcveseccces eres ceccvcsocescecsesoce TS 
All doubts appearing on the face of “the contract should be resolved 
in favor of insured, Stout vs, Missouri yunemey & manewer Co. 
(MO.)  cccccvcccccess ‘ ab ss 6 GOS. 660k awh eek ee) 220 
That construction which will “make ‘the ‘policy. effective “should be 
adopted. Brown et al. vs. Connecticut Fire Ins. Co., of Hartford, 








GOB: COMI) 0000.0 06965 bn sce cee ev ret ees sors er gr carn ceneene eae 
Rule of strict construction. is especially applicable “to the contracts of 
insurance. Downey vs. National Fire Ins. Co. (W. Va.) .....-.06. 294 


Where there is doubt of ambiguity, the contract will be construed 
against the maker. Candelaria vs. Columbian Nat. Life Ins. 
CO. CCGG) secscserscecves Vp v NGOS CRETE OLED CE DOS-D CEO HEE BO be . 249 
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Courts are averse to concluding that parties intended a forfeiture 
where it is not expressed in policy. Lee vs. Casualty Co. of 
America (CONN.) ..ccccccccccscece eccccess woeccccccecccecese 

In view of the nature of industrial insurance and. class of people with 
whom company deals, courts are justified in giving effect to 
slight circumstances in order to prevent forfeiture. Public Savings 
Ins. Co. of America vs. Manning (Ind.).......eseeeeeceeeeeeees 

Contract will be strictly construed — insurer. A®tna Life Ins. Co 
va, BI Paso Winetric By. Ca, CHA oc cc vevnccc cece seve ccisvancciues 

Some of the essentials of a valid contract of insurance may be un- 
expressed and rest in pene Royal Ins. Co. vs. O. L, Walker 
LGMDSE CO. CWE) «snccpeccccnenedsvcteGavateccaseedacee eoosee 

In case of ambiguity the policy will” be construed most favorably to 
insured. Royal Ins. Co, vs. O. L. Walker Lumber Co. (Wyo.). 

Policy will be strictly construed against insurer. Shawnee Life Ins. 
Cor. Wh. WAGES COMI) oc cc0ckat cso ett hee tron eresesvecceswnes 

Insurance policy must be given a reasonable construction and not 
stretched beyond its evident meaning. MRocci vs. Massachusetts 
Accident Co, (Mass.)........+%.. 

Obscure or equivocal words must be construed strongly against insurer. 
Rocci vs. Massachusetts Accident Co. (Mass.).......ceeeeeveeeeee 

“Policy written and premium payable semi-annually” stamped on 
policy but not on application was without effect. New York 
Life Tus, Co. VR PRARBUR CVRD) occ ceecccdecteciesccesegcedeesce 

Accident policy should be construed favorably to insured and against 
insurer. Greenlee vs. Kansas City Casualty Co. (Mo.).......... 

When the language used in a policy is unambiguous, its usual and 
ordinary meaning should be attributed to it. Wisconsin Zinc 
Co. vs. Fidelity & Deposit Co. (Wie). .ccccccsccccccccrcccscecess 

On the facts stated, the failure of the insured to pay the premiums due 
on certain date under the “automatically nonforfeitable clause.’ 
Perkins ve. Empire Life Ing. Ca. (Gai). ccccrccscccccessseccevocs 

Construction of policy requires reasonable interpretation of all the 
parts, so as to give effect to apparent intention of parties not 
at variance with clear meaning of language employed. Doyle vs. 
Masyiand Casualty Co. CY y oc cca vcccvstcvcsssacechsccvecesveses 

Accident policy issued to plaintiff, naming his mother as beneficiary, 
providing for indemnity to him while passenger, etc., and a 
supplemental policy in a separate sheet, insuring beneficiary while 
riding as passenger, etc., executed at same time, did not cover 
Bame subject-matter and created different and distinct causes 
of action, State ex rel. Schmohl vs. Ellison et al. (Mo.)....... 

Contract of surety company is to be construed most strongly against it. 


Evansville Ice & Storage Co. vs. Fidelity & Casualty Co. of 
Wee Rp GEG oc cb cv cedee coset eeurs Cisieeneawnen’ 


Where rider substituted provisions of policy. terms and conditions must 
be drawn from rider. Plummer vs. Insurance Co. of North 
AMOPICR (ME) cccccvecesvcresoscoccocecsccccvceeseevscoeceeoe 

The riders did not affect application of provision. that’ bond should not 
cover any loss prior to a certain date. American Credit Indemnity 
Co. of N. Y. vs. Henry A. Hitner’g Sons Co. (vu. 8.) 


Where plaintifft’s policy provided that assured should not be required 
to pay any premiums except the rates contained in the table on 
the back of said policy. such rates could not be exceeded by 
insurer. Rosenfeld vs. Boston Mut. Life Ins. Co. (Mass.)........ 

The application for a bond, made part of the agreement with the 
plaintiff surety company, being printed and prepared by it, every 
favorable intendment should be given to the indemnified principal. 
National Surety Co. et al. Va Stalld(N. Fi) cicdccceccesvsccece 

Application and policy must be construed together. Anchor Life Ins. 
CR, Ue Se CRP w ic Kens ee cc wtenee SECEDE OO ur) Pave A) Khaeas 


An insured cannot question power of insurer to make by-laws. Roach 
vs. Farmers’ Mut. Ins. Ass’n of Oconee Co. (S. C.)........45. . 
By-laws may not he so amended without consent of insured so as to 
affect the validity of terms of contract previously made. Roach 
va. Farmers’ Mut. Tns, Ass’n of Oconee "Co. (S. C.)...ceeeeeees 
Where insured sustained loss by hail, he cannot maintain action there- 
for, unless he complies with the terms of the statute. Union Mut- 
SR CO. Wi renee > CQO Dio. bee 46h es aekonene 060 cede Biwn vie 
Where loan agreement was not in violation of policy itself or any 
statute, court would not construe policy otherwise than as con- 
strued by agreement of the parties. Candelaria vs. Columbian 
Pees, Eeew peek: Ce COMO acs cennecndccltae Cee eRtabd ead dimen 
Phrases “in a gin house” and “in additions attached thereto” will be 
construed against the maker of the policy. Exchange Undrs. 
Agency of the Royal Exchange Assur. of London, Eng., vs. 
ee re ee ee ny re 
True location of homestead may be shown by testimony. Scottish Union 
& Matienal inh. Coy. Ve MoMene. CU. Bdioia st ddciccusisccotscaceves 
Mere recital in a surety bond given by agent does not limit scope of 
bond. Citizens’ Trust.& Guaranty Co. of W. Va. vs. Globe & 
Rutgers Fire Ins. Co. (U. 8.) 


(16) 
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(177) On the facts stated the payment made on January 20th continued the 
policy in force two months from date and the conduct of the d 
company amounted to a waiver of the conditions of the policy 
wherein forfeiture is declared as a penalty for nonpayment. 

McKune vs. Continental Casualty Co. (Idaho)..........ceeeeeeees 449 

(179) Policy upon house for certain amount and upon household furniture 
for another amount was divisible, so that additional insurance 
upon personal property did not affect validity of insurance upon 
house. Breach of warranty as to either the house or furniture 
would not affect insurance on the remainder of the property. 

ABtna Ins. Co. vs. Dancer (TeX.)....ccccccvcccccccccedeccccvcece 424 

(179%) Loan agreement imposed upon parties of the second part a personal 
obligation to pay. And attempt of company to apply surrender 

value of policy to payment as authorized by the pledge does not 

constitute payment of loan. Equitable Life Assur. Society of 

Ss Wi WR EO Be SE BE GR oc occ s tr ckiperovercacess beveseces 

















VI. Premiums, Dues and Assessments. 


(183) Held that, as surety company had obtained its own discharge from 
liability, the requirement of evidence of its discharge did not 
apply and hence it was only entitled to the proportionate share 
of the premium payable for the first year from the date the 
bond was issued to the date when it obtained its discharge with 
interest from date of issue. National Surety Co. et al. vs. 
Btallo (CN... Yidepoccccvvcvcvvvessecsce eteREeras we Kheernvenys bees 341 

That defendant, not furnishing plaintiff any written legal proof of its 
discharge from liability, was liable for the stipulated premiums, 
notwithstanding the surety’s proceedings under the code resulting 
in defendant’s removal as administrator and notwithstanding the 
surety’s failure to initiate any proceedings necessary to judicially 
settle defendant’s account, which it might have done, but was 
not required to do. National Surety Co. vs, Stallo (N. Y.)........ 

Where policy provided a special rate of premium on discontinuance 
where insured goes out of business, those insured jointly are not 
entitled to such premium where the policy is canceled at their 
request, only one of them going out of business. Ocean Accident 
& Guaranty Corp. vs. Combined Locks ‘Paper Co. et al. (Wis.).... 476 

(186) That payment of premium was made after insured’s injury does not 
destroy his right to make it under arrangement with the agent, 



















under which he had for a long time been acting, that payments ‘ 
might be made any time before the 10th. West vs. National 
ee ee ee re ee eer eee ee ee eee 761 





(187) Insurer, by retaining note after nonpayment, treated the indebtedness 
against the policy, so that the policy must be deemea as having 
lapsed at the expiration of the premium period for which the 
note was received. Federal Life Ins. Co. vs. Warren (Ky.).... 253 

Transfer of property 6 months after issuance of policy voided it and its 
tender back by insured for cancellation, first installment of 
premium being more than the skort rate for the time the policy 
had been in force, ended their liability on premium note. Con- 
tineetal Jaa, Ca. We. Det Of BO). CURED. coc cccccvccccevencceses 692 

Under statute where note given for a policy of term insurance read 
that in event of a loss ‘“‘subsequent payments” shall not be de- 
ducted from loss,”’ such clause can be construed that in case of 
loss subsequent installments for term premiums as represented 
by note should not bcome due and payable and should be void. 
Houge vs. St. Paul Fire & Marine Ins. Co. (Iowa)............ 692 

Where defendant gave his note for hail insurance and before policy 
was issued the wheat was destroyed, there was nothing at the 
time that policy was issued to insure. And since defendant could 
derive no benefit from policy and insurance company couid incur 
no liability by reason of having issued it, note was without con- 
sideration. Van Arsdale-Osborne Brokerage Co. vs, Patterson 
NOMURA) ox viecnkaied-6 5 La SEES TEER ON REMUS EOE EULER EE Rohe KES 567 

(188) Payment of premiums by insured through a settlement of their ac- 
counts did not relieve insured from liability for premiums though 
charged to agent. Russell et al. vs. Medwin et al. (N. Y.).... 286 

4198) Where insurer is not liable by reason of insured’s breach of war- 
ranty, there can be no recovery of the premium. Plummer vs, 
Insurance Co. of North America (Me@.).......cccccececccccveee 99 

Where insured though protesting that higher rate was illegal con- 
tinued to pay same. he cannot recover such excess payments 
back, since his rights would have been protected by paying or 
tendering proper amount of premiums due. Rosenfeld vs. Boston 

Mut, Life Ins. Co. (Mass.)........ 
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VII. Assignment or Other Transfer of Policy. 


(203) No person other than persons designated in policy can assign or sur- 
render it. Breard vs. New York Life Ins. Co. (La.)....... txkoeee eee 


(16) 
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(218) No person other than persons designated in policy can assign or sur- 
render it. Breard vs. New York Life Ins. Co. (La.).............. 
(219) Assignee of a claim under a policy has no greater rights or superior 


claims than his assignor. Maryland Casualty Co. vs. Grace 
(Miss. ) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy, 


(229) Notice of cancellation t® be effective must be accompanied by the 
repayment or tender of pro rata unearned premium. Question of 
broker’s authority to receive premiums as agent of company 
was one of fact for jury and it was not error to hold that payment 
to broker was not payment to company. C. A. Smith Lumber Co. 
We. Commies AM CR Cy Beans ec sicccecotccvarvecesevestasweues 

(230) Where insurer cancels policy it must return to the insured any un- 
earned premium. The assured must pay to the insurer the 
premium earned and unpaid. The equitable way to fix the amount 
of the premium earned by the insurer was to deduct the amount 
of the unearned premium on a pro rata basis. Commercial 
Casuasty Coa.. Ve BRIGG 66: GL CR. Bedes ccccscvstecdddectituetaccacnne 

(239) No person other than persons designated in policy can assign or sur- 
render it. Breard vs. New York Life Ins. Co. (La.).......e.see0% 

(243) No person other than persons designated in policy can assign or sur- 
render it. Breard vs. New York Life Ins, Co. (La.)............++ 

(244) Administrator properly paid amount to husband; payment by hus- 
band having inured to the benefit of his cobeneficiaries, the heirs 
of the wife. Montgomery, Sheriff, et al. vs. Mutual Life Ins. Co. 
OF - Te, Xs OG RE CHR Dake cei ceedusreschuanbavs able taki demeeceens 

(245) Abandonment of contract is not a defense in the absence of proof that 
insured failed to pay or offer to pay subsequent assessments. 
Keeton et al. vs. National Union (Mo.) 


(247) Objection that tender was not for the use and benefit of plaintiffs was 
trivial. Rescission is sufficient if accompanied by a tender of the 
premiums received. Mendenhall et al. vs. Farmers’ Ins. Co. 
of Kokomo (Ind.) oe 





XX. Avoidance of Policy for Misrepresentation, Fraud, or Breach 
Warranty or Condition. 
(A) GROUNDS IN GENERAL, 


(260) Statute indicates a legislative intent that it is to apply to all con- 
tracts of insurance and therefore a fidelity bond. Whinfield vs. 

Mass.. Bonding & ING: CO. CW) ccsccccccedcseccesscvcccecsnrs ° 

(253) Statute must be construed to require that all statements made by 
assured shall be purported by, or made to appear upon, face of 

policy. Archer vs. Equitable Life Assur. Soc. of U. S. (N. Y.). 

(256) Statute. Where a company refused to issue bond on employer’s state- 
ment, requiring its own local agent to check up the list, and 

issued bond in reliance on his report. insured was entitled to re- 

cover for attorney’s defalcations. Whinfield vs. Mass. Bonding & 

Ins. Co. (Wis.) deeevees 

Company cannot contest on ‘‘continued good health clause’ unless it 

can show he fraudulently concealed his ill health. Fidelity Mut. 


546 


453 
519 
519 


661 


uf 


133 


631 


Life Ins:. Coy We Bere . Cece cr foncpecerderectcabucedecuuane 659 


(264) Allegation in plaintiff's petition “That the making and existence of 
said mortgages on said land and barn in no way contributed to 
loss complained of, and in no way incited, induced, or caused 
any person to set fire to said barn, or to set out fire that did 
get to said barn, but that said fire was incendiary,” does not 
state facts sufficient to relieve plaintiff from his acts in violating 
terms of said contract. Brown et al. vs. Connecticut Fire Ins. 
Co. of Hartford, Conn. (Okla.)..... 

Statements by cashier as to examination of his accounts made to 
procure the bond cannot be deemed a warranty by the bank. 


CHCCCRR Codd Genesee eens cosecee 207 


Equitable Surety Co. vs. Bank of Hazen (Ark.)..........cceeeees 345 


An “affirmative warranty” relates to matters existing at or before 
issuance. Wilson et al. vs. Commercial Union Assur. Co., Ltd. 

(Vt.) 
Courts lean strongly against forfeiture. Wilson et al. vs. 
Union Assur. Co., Ltd. (Vt.) 

(265) Immaterial whether promise to repair a defect is warranty or a rep- 
resentation where promise is hy reference included in contract. 
Mendenhall! et al. vs. Farmers’ Ins. Co. of Kokomo (Ind.)........ 

The provisions of the bond declaring emplover’s answers to he war- 
ranties were qualified by other stipulations and the inference was 
reasonably clear and certain that the employer understood that 

the company required that she in good faith answer all the 
questions honestly and without concealment; and the answers 

were representations only, and not warranties. Whinfield vs, 
Mass. Bonding & Ins. Co. (Wis. )...ccccecceccces ' 


(17) 


Commercial 


cet ROS SECO OPEC SEER DOCSC OMS PERO DEN DED ESOS be COLE RES = ¥0 ude 548 
Jee de er ceseeses SO sererecesscrseenbee 548 
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Statements of policy will be construed as warranties only when policy 
as a whole can be construed in no other way. Weisguth vs. 








Supreme Tribe of Ben Hur (Ill.).....cccsccsccceneccvscvvesevves 652 
Certificate of good health is a representation and not a warranty. 
Massachusetts Mut. Life Ins. Co. vs. Grenshaw (Ala.).......... 509 





As the certificate was a mere representation of fact that assured was 
troubled with incipient brain tumor will not avoid the policy 
when representation is not made with actual intent to deceive. 
Massachusetts Mut. Life Ins. Co. vs, Grenshaw (Ala,).......... 509 

(266) Statute requires that policy itself shall contain physically entire con- 
tract. Archer vs. Equitable Life Assur. Soc. of U. S. (N. Y.).... 631 
(268) Bond will not be avoided on account of arrears or defaults of the 
cashier which were not known to the president at tue time of 
making application. Equitable Surety Co. vs, Bank of Hazen 
MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
(278) Except where vessel is at sea at inception of risk, there is an implied 
warranty of seaworthiness in time _ policies. Plummer vs. 
Insurance Co. of North America (Me@.) ......cceeeeeseveseseees 99 
(278) Policy on house insured as dwelling house not avoided because insured 
sometimes kept private boarders. Milwaukee Mechanics’ Ins. Co. 
vs. Fuquay—Southern States Fire Ins. Co. vs. Fuquay (Ark.). 86 

Provision in policy insuring building * ae occupied as Park Terrace 
Sanitarium” is not a warranty that e building will continue to 
be used as a sanitarium. Vacancy > used to indicate removal 
of furniture and individuals, and cessation of occupancy a change 
of the uses of the building—‘'vacant” meaning entire abandon- 
ment and “occupied” implying an actual use by some person. 
Southern Nat. Ins. Co. et al. vs. Cobb et al. (Tex.)...... conus 210 

Where plaintiff represented he was a mining promoter, when in fact “he 
was a clairvoyant, and used his apartment for telling fortunes, 

a burglary policy covering the apartment, procured by such mis- 

representations, was void. Reese vs. Fidelity & Deposit Co. of 

ee RS A Ar ree ere CO er Eee eee Cee RTP OPE ee 337 
(282) Plaintiff need not he vested with legal title; it being enough that he 

was equitably entitled to legal ownership. Exchange Undrs. 

Agency of the Royal a Assur. of London, Eng., vs. 

TIRGOD CE. Whe CRIB) 0.0.0 0.0'oin 0:0 66b cers Cane nersnss eresvewecene ee 84 

Where assured had sold property ‘on instalment plan on “which pay- 

m: nts had bcen made, ownership was not sole and unconditional. 
French vs. Delaware Ins. Co. (Ky.). Hele 66.005 0 066 0068 180 

Unconditional ownership clause not invalidated “because. of an out- 
standing naked legal title in another where insured has equitable 
title. Hankins vs. Williamsburg City Fire Ins. Co. (Kan.).... 288 

Where the interest was not sole and unconditional as provided in 
policy, it was breached when issued. Wilson et al. vs. Commercial 
WOlOn AGERE, CO., THE. CVG) ico sc cc vccccenvcressovvervcvrscereues 548 

Provision that policy shall be void if not owned by insured in fee 
simple and the title be not evidenced by deed is a valid condition 
precedent to insurance attaching, not satisfied merely by insured 
being the owner in fee simple. Merchants’ & Bankers’-Fire Undrs. 

VG. WUTIRIRS CEOK) s cscs cscs vcnssecvrccceseseaees » 426 
(284) Where policy required insured to furnish insurer with statement of his 
losses for preceding year, the term “‘losses’”’ is to be used in its 
ordinary commercial sense, and it is a breach of warranty for 
insured to exclude from his statement, an account due from an 
insolvent who had, at that time, transferred his property to in- 
sured for the benefit of creditors, lL. Black Co. vs. London 
Guarantee @ Accident Co. CM, Tidsvcwrsvccccsicnsaocvsevesvecems 472 
(288) Mortgage or deed of trust purporting to secure an obligation “not yet 
effective at the time of loss is not an incumbrance. Downey 
TH National Pee Tae CO. Cs Vaidocccrccccccccdsenes 294 
(285) A renewal surety bond which was procured by agent is not invalidated 
by fact that when renewal was made, agent owed principal a 
considerable balance of which insurer was not advised. Citizens’ 
Trust & Guaranty Co. of W. Va. vs. Globe & Rutgers Fire Ins. 
COs CD, Ts opie aaso:00 2 ptcedserer a sretalecscwravetepssas 601 
(288) Assuming that circumstances existed making a provision rs a ‘fire 
insurance policy concerning concurrent insurance ineffective 
unless the application was signed by the insured, and that the 
policy was issued without his knowledge, upon an application to 
which his name was affixed without authority, after a loss had 
occurred, he could not enforce the contract of insurance without 
at the same time adopting the signature made in his behalf, and 
thereby giving effect to the provision referred to, Kennedy vs. 
Mennonite Mut. Fire Ins. Co. of Kan. (Kan.).......seseeeee0++ 87 







































































(C) MATTERS RELATING TO PERSON INSURED. 
(291) Answers in application that he had not any local or constitutional 
disease would not materially misrepresent the fact in absence 


of knowledge on his part. Mass Bonding & Ins. Co. vs. Duncan 
CHF.) cused vivck ee vanes Todo devereerecvcececenveces socvcccecces 208 
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Representation that insured had not any serious illness means more 
than an illness which is temporary in its duration and not at- 
tended or likely to be attended by a permanent impairment of 
health. The word “serious” is not generally used to signify a 
dangerous condition, but rather to define a grave, important, or 


weighty trouble. Schas vs, Equitable Life Assur. Society of 
U. 8B. CN. Crdecccccccveces a 


Where bond provided that oblig bonded 
party if his liability “is caused by robbery, fraud, defalcation, 
breach of trust or other intentional offense,”’’ there may be a 
recovery upon proof that default of bonded party was caused by 
fraud or breach of trust. McIntyre vs. American Surety Co. of 
N. ¥.—American Surety Co. vs. McIntyre et al. (Kan.) 

Insurer cannot defeat recovery on ground of material false repre- 
sentation when assured described to insurer’s physician her 
symptoms. Weisguth vs. Supreme Tribe of Ben Hur (Ill.) 

Where applicant applied for reinstatement and stated that he had not 
consulted a physician, whereas he had, beneficiary could. not 
recover on reinstated policy. N. Y. Life Ins, Co. vs, Franklin 
(Va.) 

Insured was not bound to inform first company of certain diseases 
which examiner of second company told him he had. United 
States Annuity & Life Ins. Co. vs. Peak (Ark.) 

Where applicant has consulted a physician within the meaning of the 
application depends upon the character of the interview. New 
York Life Ins. Co. vs. Franklin (Va.) 

(296) Professional gambler who permitted agent to represent his business as 
capitalist, made a material misrepresentation which forfeited 
policy. Elliott et ux. vs. Frankfort Marine, Acc. & Plate Glass 
Ins. Co. of Frankfort-on-the-Main, Germany (Cal.) 

“Digging, not handling explosives, no tunneling’’, was not material mis- 
representation of fact. Vinginerra vs. Commercial Casualty 
Ins. Co. (N. Y.) . 

(297) Representation that applicant was living with a woman other than 
his wife was of good habits is a material misrepresentation. 
Elliott et ux. vs. Frankfort Marine, Acc. & Plate Glass Ins. Co. 
of Frankfort-on-the-Main, Germany (Cal.) 

(298) Statement that beneficiary was grandson, although untrue, was not 
misrepresentation when made in good faith where beneficiary had 
long lived with insured and was recognized as grandson. Afro- 
American Life Ins. Co. vs. Adams (Ala.) 

(300) Answers given were not false and did not avoid the policy. 
Life Ins. Co. vs. Watkins (Okla.) 


(292) 


Shawnee 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 


(A) GROUNDS IN GENERAL. 


(304) ‘Promissory warranty” relates to matters arising after issuance. 
Wilson et al vs. Commercial Union Assur. Co, Ltd. 

(307) Policy was not rendered void by failure to withhold burial, since there 
was no demand for an autopsy as provided by the policy, but 
merely a request to postpone funeral. Mass. Bonding & Ins. 
Co. vs. Duncan (Ky.) 

Neglect of insured to become acquainted with provisions of policy can- 


not relieve him of binding effect. Miller vs. Home Ins, Co. of 
Bw. FY, 


(308) 


(310) In the absence of proceeding to declare a forfeiture for misrepresenta- 


tion, the policy was not avoided. Jennings et al. vs. National 
American (Mo.) 


A condition voiding a 


and self-executing. Rocci vs. Massachusetts Accident Co. (Mass.) 
Chapter 212 has no application to a policy issued in another state 
in 1912. Lightner vs. Prudential Ins. Co. of America. (Kan.)... 
Waiver will be inferred whenever it is a reasonable inference from the 
facts. McKune vs. Continental Casualty Co, (Tdaho.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Where application stated that premises were “vacant,” the fact that 
they remained Vacant, and no extra premium was paid for 
vacancy permit attached, does not avoid IHability. Where 
property insured as vacant, was subsequently occupied and sub- 
sequently thereto vacated for a period longer than thirty days, 
the liability of the company continued. Maxwell et al. vs. York 
Mut. Fire Ins. Co. (Me.) . wecse 

(327) Where defendant moved its property day after policy was issued, it 
became void. Johnson vs. Franklin Ins. Co. of Philadelphia, Pa. 
(Wash. ) 

Insurance did not cover loss of goods while they were out of building 
but removal merely suspends the policy which may be revived 
upon return of goods. Steil vs. Sun Ins. Office of London—Steil 
vs, London Assur. Corp.—Steil vs. Northern Assur. Co, (Cal.).... 


(19) 
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(328) Where property was transferred with consent of the company, subse- 
quently again transferred without the consent of the company, 
and finally transferred to the original owner without the con- 
sent of the company, the policy was not thereby rendered void, 
in the absence of a declaration of forfeiture. Germania Fire 
Ins. Co. vs. Curley (Ky.). ce eceeesecces 

That conveyance, 12 days before loss ‘of building, by ow ner to his sister 
did not relieve insurer of liability, since the stipulation of the 
policy relating to effect of change in title did not apply to 
lumber company where not set out in rider. Royal Ins. Co. vs. 
Oo. L. Walker Lumber Co. (Wyo.) ves 

On the facts stated, plaintiff's right to recover for his own use or “that 
of others was based on his having the legal title to the property. 
Hughes vs. Hartford Fire Ins. Co. . ee et ee ye Or 

Treating the policy as having been assigned to the plaintiff with the 
assent of the company, it was in effect as if a new policy had 
been issued upon the same terms and the purchase of additional 
insurance operated to avoid such original policy. Hughes vs. 
Hartford Fire Ins. Co. (Ga.) 

Where assignment of fire policy was not made until after the fire 
though dated prior to the date of the fire, it did not defeat 
the policy. Moore et al. vs. St. Paul Fire & Marine Ins. Co. 
CIOWE.) ocvvcvscerdcecersvce eves $:6:6'9;2 

(329) Reference to possession refers to person having possession rather 
than location of property and change in location does not avoid 
policy under that provision, Steil vs, Sun Ins, Office of London— 
Steil vs. London Assur. Corp.—Steil vs. Northern Assur. Co. 
(Cal) eee 

(330) Insured is bound by terms of policy which he accepts, and fact that 
ro inquiries were made by company of its agent and no 
representations were made by insured in written application or 
otherwise,,cannot strike out such provision in policy. Likewise 
incumbrances by execution of chattel mortgage constitutes good 
defense. Georgia Home Ins. Co. vs. Hoskins (Fla.) reer. 

If the terms of incumbrance provision are violated policy becomes 
null and void. North British & Mercantile Ins, Co. vs. rane 
et al. (Okla.).. “nee oe 

Though there was no examination of the accounts of the corresponding 
banks or comparison of the cashier’s accounts with them, the 
examination was a _ sufficient compliance with the bond to 
warrant recovery on cashier’s default. Iquitable Surety Co. vs. 
Bank of Hazen, (Ark.). ‘ ow 

Insured’s breach of werrenty. aia not limit insurer to enforcement 
of penalty, but entitled it to forfeit policy. Frick et al. vs. 
Millers’ Nat. Ins. Co, (Mo.) Cor eenever 


A substantial compliance is sufficient where assured produces record 
and value can be ascertained. Royal Ins, Co., Ltd., vs. Scritchfield 
(Okla,) oe eeesecccccvces 

The “book warranty” clause is complied with if, set “of books kept by 
assured was sufficient to enable man .of ordinary intelligence to 
ascertain from them with reasonable certainty the amount and 
value of the goods destroyed. Springfield Fire & Marine Ins. Co. 
Ch SEO SER eee Reha kde kceeen ant caneeder 660540.00 EROS sh 0s 

Insured, two weeks before the date of policy, made a complete and 
itemized list of various goods in stock, made an inventory within 
the meaning of the po. Miller vs. Home Ins. Co. of N. Y. 
(Md.) 

“Book warranty” clause of. Standard form is complied with, by keeping 
set of books which show the amount and value of goods destroyed. 
Springfield Fire & Marine Ins. Co. et al. vs. Hays & Son 
(Okla. ) . 

Inventory provision was met by one showing number ‘of pieces 
pine, oak and gum lumber, the dimensions of each piece, ete. 
Camden Fire Ins. Co. vs. Yarbrough (‘Tex.) 

Inventory which gave dimensions of lumber and stated total ‘number 
of feet, etc., was sufficient compliance. Royal Ins, Co. of Liver- 
pool vs. Morgan (Ark,) ‘ woe 

Where policy stipulated certain amount on _ building and certain 
amount on contents. iron safe clause will not be held to apply 
to building itself. Ennis vs, Retail Merchants’ Agss’n. Mut, Fire 
Ine. Co. (N. D.).. 

Substantial compliance with clause requiring him to keep a set 
books was all the law requires. Dickey vs. Springfield Fire & 
Marine Ins. Co. of Springfield, Mass. (Okla.) Tere ee 


(336) Where policy of mortgagor is payable to mortgagee as his interest 
may appear, it is regarded as an insurance of mortgagor, so that 
a subsequent insurance by mortgagor vitiates policy which 
contains a condition against other insurance; but additional 
insurance by mortgagee upon mortgagor's interest, without 
mortgagor’s consent or knowledge, does not affect rights of the 
mortgagor. Gould vs. Maine Farmers’ Mut. Fire Ins. Co. (Me.) 


(20) 
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(D) ASSIGNMENT OF POLICY. 

(243) Where assignment of fire policy was not made until after the fire 
though dated prior to the date of the fire, it did not defeat 
the policy. 

(lowa.) 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

Each premium purchased one month’s insurance so that the last 
premium continued the policy in force until September 4th at 
noon, and the beneficiary might recover. Stout vs. Missouri 
Fidelity & Cas. Co. (Mo.) . 

A condition voiding a policy for non-payment of pre 
and self-executing. Rocci vs. Massachusetts Accident Co. (Mass.) 

Policy automatically lapsed when insured failed to pay premium and 
interest on policy loan and was not revived by insured’s applica- 
tion for reinstatement and tender of amount due. Fidelity Mut. 
Ins. Co. vs. Oliver (Miss. ) s 

“re premium was not paid when due, policy lapsed. 
Columbia Life & Trust Co. (Ore.) 

sre agent accepted insured’s note for first payment and remitted to 
insurer, failure of insured to pay an installment on the note did 
not forfeit the policy. United States Annuity & Life Ins. Co. 
vs. Peak (Ark.) ° 

Where insured repudiated note and insurer practically accepted 
such a repudiation, wife of maker of note cannot recover on the 
policy after death. Our Home Life Ins. Co, vs. Peacock (Fla.) 

Where neither contract, by-laws, rules or regulations contained any 
provision authorizing declaration of forfeiture for nonpayment 
and no forfeiture was declared, though application says that 
suspension for nonpayment shall forfeit rights of himself and 
beneficiaries, insurance continues in force. Keeton et al. vs. 
National Union (Mo.) 

(362) Failure to pay premiums inexcusable by tilness of insured before 
payment was due. Rocci vs. Massachusetts Accident Co, (Mass.). 

(364) On the facts stated, the failure of the insured to pay the premiums due 
on certain date under the “automatically nonforfeitable clause.”’ 
Perkins vs. Empire Life Ins. Co, (Ga.) 

(365) Where holder of life policy disappeared and premiums were not con- 
tinued fo~ several years and suit was brought to have policy 
restored, such relief cannot be granted where payment of 
premium was a condition for keeping policy in force. Murphy 
vs. Metropolitan Life Ins. Co. (N. Y.).. 

No ground of public policy forbids company from 
in reinstated policy that if death occurs within 5 weeks from 
reinstatement, the company was not to be Hable. American Nat. 
Ins. Co. vs. Otis (Ark.) 

(366) If in life, the insured, upon surrender of his policy within thirty days, 
was entitled to a paid-up term policy for the full amount of his 
policy for the time stated in the table, subject to reduction for 
indebtedness, this option was not exercisable after thirty days, 
notwithstanding the insanity of the insured during such time, 
Tyson vs. Equitable Life Assur. Soc. of United States (Ga.).... 

Administrator could not exercise the option of extended insurance 
which was conditioned upon insured being in good health. Tyson 
vs. Equitable Life Assur. Soc. of U. S. (Ga.) 

(367) On the facts stated, the failure of the insured to pay the premiums due 
on certain date under the “automatically nonforfeitable clause.”’ 
Perkins vs. Empire Life Ins. Co. (Ga.) 

Insurance was not extended under nonforfeiture clause., Fidelity Mut. 
Ins. Co. vs. Oliver ( Miss.) 

Only such part of loan to insured as was applied to past premium 
payments was chargeable against three-fourths of the reserve, 
the balance being applicable to purchase extended insurance. 
Mun vs. N. Y. Life Ins. Co, (Mo.) 

Statute relating to application reserve for the purpose of extending 
insurance deducting therefrom indebtedness on account of past 
premium payments on policy indebtedness is for past premium 
payments, and must be deducted when it is for premiums past 
at the time of default in payment. Pope vs. N. Y. Life Ins. 
Co. (Mo.) 

Assured having elected to take a paid-up policy he cannot have the 
indebtedness deducted from the amount of such paid-up policy, 
but only from surrender value. Federal Life Ins. Co. vs. Warren 
(Ky.) 

Held, on default i yme of the eleventh premium and loan for 
which the policy was pledged, the policy automatically became 
a paid-up policy for the amount fixed in the table therein subject 
to the insured’s substitution therefor of any of the options given 
in the policy. Tyson vs. Equitable Life Assur. Soc. of U. S. (Ga.) 

(370) There was such indebtedness of insured to company on account of past 
premiums as to preclude extension of insurance. Pope vs. N. Y, 
Life Ins. Co. (Mo.) 

(371) Waiver will be inferred whenever it is a reasonable inference from the 
facts. McKune vs. Continental Casualty Co. (Idaho.) 
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Forfeitures are not favored by law and company may not set up 
forfeiture where its course of dealing with insured had induced 
a belief that provision will not be insisted upon. West vs. 
National Casualty Co. (Ind.) Covssbonesecees BOR 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


(372) Provision as to nonpayment may be waived by company. Noem vs. 
Equitable Life Ins. Co. of Iowa (8. 

(373) Company was estopped to claim a forfeiture for nonpayment where it 
was agreed that agent would advance premiums, Public Savings 
Ins. Co. of America vs. Manning (Ind.) 

(375) Whether company had knowledge of payment of premium or not would 
be immaterial, providing payment were actually made to its 
authorized agent. Price vs. North American Acc, Ins. Co, 
(Idaho) 

Company’s agent having power to accept monthly premiums and renewal 
receipts, has implied power to extend time of payment issue. 
West vs. National Casualty Co. (Ind.). os sige ney ke 

Insurer cannot defeat recovery on ground ‘that’ its” agent failed to 
comply with Code requiring certificates, Caledonian Fire Ins. Co. 
vs. Shepherd (Miss.)... ° ch eceVabddeerrenurs 

Forfeiture cannot be waived by statements made to insured or 
beneficiary by an agent other than the one who issued the 
policy. Lightner vs. Prudential Ins, Co. of America (Kan.) 

Where agent promised to make proper indorsement on policy covering 
lumber to prevent forfeiture on account of chattel mortgage, the 
fact that he was the cashier of the bank which was executing 
the mortgage did not prevent his waiver from binding the 
company. Royal Ins. Co. of Liverpool vs. Morgan (Ark.) 

Tf local agent at and prior to time of delivery of policy has full 
knowledge that portion of the property is incumbered by 
mortgage and accepts premiums and delivers policy, such policy 
is binding upon the company. Springfield F. & M. Ins. Co. vs. 
Halsey (Okla.) 

The company can limit authority of agent effectively as to one who 
has notice of limitation, and such terms in policy charge insured 
with notice. Great Eastern Casualty Co. of N. Y. vs. Read (Ga.). 

Provision that no agent has authority to waive provisions may itself be 
waived by an agent acting within the apparent authority. West 
va. National Cagualty Co. (1NG.)..csrcvcceneccdisvcceovenevesoves 

Provision restricting authority of an agent to waive provisions of 
policy may itself be waived. Public Savings Ins. Co. of America 
vs. Manning (Ind.) oa 

Insurer not estopped by its knowledge of defective condition where 
promise to repair has been made. Mendenhall et al. vs. Farmers’ 
Ins, Co, of Kokomo (Ind.,). 

Waiver as to vacancy was not a waiver of compliance where insurer had 
no knowledge of insured’s breach thereof. Frick et al. 
Millers’ Nat. Ins. Co. 

If company is to be held to have waived matters vitiating its policy, 
it, or its agents, must have actual notice or such reasonable 
notice as would put a prudent person upon inquiry; the filing 
of a chattel mortgage with register of deeds in no wise affects 
an insurance policy. North British & Mercantile Ins, Co, vs. 
Wright et al. (Okla.) 

Omissions and misdescriptions known to the agent shall be regarded as 
known hy the company, Maxwell et al. vs. York Mut. Fire Ins. 
Co. (Me.) deeve coeosoevee 

steauiammine of agent is knowledge of company. " Northwestern Mut. Life 
Ins. Co. vs. Farnsworth (Colo.) 

Holder of policy or beneficiary cannot vary the policy by proof of oral 
waivers, or claim estoppel because of knowledge of soliciting 
agent of falsity of warranties. Elliott et ux. vs. Frankfort 
Marine, Ace. & FPlate Glass Ins, Co. of Frankfort-on-the-Main, 
Germany, 

Insurer w estopped from showing any breach of warranty as 
inco ctly filled in matter, the agent having knowledge of all 
the facts. La Font vs. Home Ins, Co, (Mo.), ‘ 

That defendant indemnity company’s auditor examined plaintiff's 
books two months after application was made did not prevent 
defendant from setting up falsity of warranties as defense. 
Edward C. Moore Co. vs, American Credit Indemnity Co, of 
oes Es. "Ee ee 

Where agent had knowledge when placing policy that ‘A’ had sold 
automobile to “R” company was bound by such knowledge. 
Commercial Union Assur. Co., Ltd.. of London, vs. 

Kelly (Ga.) 

Knowledge of husband of insurer’s agent, soliciting insurance in 
behalf, and working with her in the office who wrote body of 
policy, which was countersigned by his wife as agent, was 
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knowledge of insurer. Wilson et al. vs. Commercial Union 
Assur. Co. Ltd. CUED. ciated swossuwens 

Where fire company issued policy through an agent which the principal 
by its conduct induced the insured to believe was authorized 
to speak and act for it in the matter, it will be held to waive a 
forfeiture because of a vacancy. Goebel et ux. vs. German- 
American Ins. Co. of Pa 

Where court submitted issue whether insurer’s examining physician 
entered such statement after full disclosure of true facts, verdict 
for beneficiary necessarily implied that he did. Weisguth vs. 
Supreme Tribe of Ben Hur (Ill.) 

Applicant had a right to believe that agent ‘had recorded 
answers correctly and had asked all the questions required 
and insurer was estopped from relying on breach of warranty. 
National Live Stock Ins. Co. vs. Simmons (Ind.) 

Where medical examiner knowingly withheld from company knowledge 
that dpplicant was diseased, company is estopped to deny lia- 
bility since it was a wilful act of its own agent. Northwestern 
Mut. Life Ins. Co. vs. Farnsworth (Colo.) 

Since oral contracts are valid. provisions of written contract may 
be waived orally. Public Savings Ins, Co, of America vs. 
Manning (Ind.) 

Waiver by insurer of provision of policy after its issuance is not 
within Code providing that rules of company shall not be 
considered as warranty or part of contract. Caledonian Fire 
Ins. Co. vs. Shepherd (Miss.) 

Letter addressed to insured by defendant when it had no knowledge 
of insured’s death or plaintiff's interest in policy offering 
extension of time was not a waiver of forfeiture. Hortsmann vs. 
Capitol Life Ins. Co. of Colo. (Mo.) 

Breach of iron safe clause will not work a forfeiture unless insurer so 
elects, but where adjuster agreed to obtain duplicate bills, etc., 
it constituted a waiver. Travis vs. Continental Ins. Co. (Mo.).... 

Condition as to the delivery not waived by agent when taking part of 
first premium. lLasch, vs. New York Life Ins. Co. (N. Y.) 

Where insurer on notice of death of employee denied Iiability on 
grounds that deceased employee was under fourteen years of age, 
it thereby denied its liability on the contract to the insured, 
and not merely its liability for the death of the employee, and 
the company could not thereafter require notice as to when the 
ewe begun. Lowe vs. Fidelity & Casualty Co. of N. Y. 
CN. C. 

Where agent stated he paid previous payments, his representation 
was as to a matter of fact outside the policy’ and not a waiver 
of the provisions of policy regarding forfeiture and is binding 
on the company under general rules of agency. Public Savings 
Ins. Co, of America vs. Manning (Ind.)... oneews 

Waiver by insurer of one of the promissory cevenants of. policy does 
not waive other conditions of policy unless it clearly appeared 
that such was the intention of parties. Bond vs, National Fire 
Ind. Co. CW. Vrs eeccctvcedecsanvente ij r 

Policy did not lapse for failure to pay where collector did not ‘call 
for it when due. Vinginerra vs. Commercial Casualty Ins, Co..... 

Insurance company which refused to defend is estopped from denying 
liability for legal expenses expended by assured. Southwestern 
Surety Ins. Co. vs. Thompson et al. (Tex.) 

Insurer waived its right to foffeit assignee’s right to renew or continue 
policy, Davis vs. Salem County Mut. Fire Ins, Co, (N, J.)....+. 

While ordinarily an insurer’s failure to act on obtaining knowledge 
of facts which avoid policy, mere failure of insured’s agents 
to object to removal does not operate as waiver and extend 
insurance to new location. Steil vs. Sun Ins. Office of London— 
Steil vs. London Assur. Corp.—Steil vs. Northern Assur. Co. 
(Cal.) 

Agent waived for the company benefits of noninsurance and mortgage 
clauses in the policy. Scottish Union & National Ins, Co. vs. 
Wylie (Miss.) 

Waiver will be inferred whenever it is a reasonable inference from the 
facts. McKune vs. Continental Casualty Co, (Idaho.) 

Where company accepted application from its own agent, it waived 
any disadvantage which might arise from want of a local repre- 
sentative to protect its rights. Mass. Bonding & Ins, Co. vs. 
Duncan (Ky.) 

Knowledge of clerk and agent concerning ownership operated as con- 
structive notice to company, Atlas Assur. Co., Ltd., of London, 
vs. Kettles—Kettles vs. Atlas Assur. Co., Ltd., of London (Ga.). 


(390) Forfeiture was not waived by company’s failure to take affirmative 
action. Lightner vs. Prudential Ins, Co, of America (Kan.).... 


(392) Whether company had knowledge of payment of premium or not would 
be immaterial, providing payment were actually made to its 
authorized cigent. Price vs. North American Acc. Ins. Co, 
(Idaho) 
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To avoid contract for breach of promissory warranty, insured was 
obligated to return premiums received subsequent to breach, 
Supreme Lodge of Modern American Fraternal Order vs, Watkins 
(Ind.) 

Retention of premium after insured’s death, with knowledge of all the 
facts, will prevent insurer from saying policy was forfeited. 
Citizens’ Nat. Life Ins. Co. vs. Egner (Ky.) 

On the facts stated the payment made on January 20th continued the 
policy in force two months from date and the conduct of the 
company amounted to a waiver of the conditions of the policy 
wherein forfeiture is declared as a penalty for nonpayment. 
McKune vs. Continental Casualty Co. (Idaho) 

Provision in accident policy requiring payment of premium may be 
waived by course of dealings. Owens vs. Travelers’ Ins. Co, 
of Hartford, Conn. (Neb.) 

Policy provided for payment on first day, but insurer therein expressly 
or impliedly agreed that they might be paid by the 10th 
and it is estopped to assert a forfeiture. West vs. National 
Casualty Co. (Jad.) 

Where loss occurred prior to maturity of premium note, and insurer 
denied liability, but was afterwards held to be so liable and 
where after maturity of note, insurer demanded payment thereof, 
a second loss occurring while the amount due for the first loss 
is still unpaid, held that insurer will not be permitted to pay 
the first loss in full and declare the policy forefeited as of 
date of maturity of the note, especially in view of provision 
of premium note requiring an offset in case of liability under 
policy. Oklahoma Fire Ins. Co. vs. Reddington (Okla.) 

Insurer which received premiums on policy for two years cannot 
set up fraud under statute, Beard vs. North State Life Ins. 
Co. (8. C.) 

Letter expressing willingness to reinstate forfeited policy does not 
constitute waiver of default. Noem vs. Equitable Life Ins, Co. 
of Iowa (8. 

Where agent knew that property was subject to mortgage and that 
there had been other insurance, accepted a premium after fire, 
he waived benefits of non-insurance and non-mortgage clauses 
of policy. Scottish Union & National Ins. Co. vs. Wylie (Miss.) 

Where beneficiary is encouraged to go to expense in furnishing proofs 
of loss, insurer is estopped to assert time for submission had 
expired, though company specifically assertd it waived no defense 
in furnishing proofs where it encouraged plaintiff to go to 
expense to furnish such _ proofs. Shearlock vs. Mutual Life 
Ins, Co. of N. ¥, . 

Mere adjustment of loss will not estop insurer from denying his 
liability. Bond vs. National Fire Ins. Co. (W. 

Provision that policy should be incontestable except for non- 
payment of premiums and fraud does not take the policy out 
of the statute declaring that insurer having received premium 
for two years. can not dispute the truth of the application. 
Beard vs. North State Life Ins. Co. (S. C, 

Although policy is stipulated to be incontestable where it is 
ditioned on payment of premium, sucl® payment is a‘ condition 
precedent to the existence of the policy. Pope vs. N. Y. Life 
Ins. Co, (Mo.).. 

Incontestability clause precluded defense on account of misstatement. 
Arnold et al, vs. Equitable Life Assur. Soc. of U. 8S. 

Statute does not prohibit the parties from contracting that the period 
of contestability shall be less than two years. Duvall vs. 
National Ins. Co. of Mont. (Idaho.) 


Risks and Causes of Loss. 

INSURANCE OF PROPERTY AND TITLES 

Recovery can be had where merchandise was on two lots although 
described on one, where it is shown that agent and owner 
intended to insure the property on both lots. A. B. Tegley 
Hardware Co. vs. Continental Ins. Co. (Kan.) 

Where fire policy expressly excepts certain occasions of fire. all other 
occasions or causes are included, Bouchard vs, sat Mut, Fire 
Ins. Co. (Me.) ... 

Mere negligence of insured, his tenants, or servants not “amounting to 
fraud is covered by the policy. Bouchard vs. Dirigo Mut. Fire 
Ins. Co. ° 

Automobile policy covers only intentional stealing, ‘‘pilferage’”’ mean- 
ing petty larceny and insured could not recover for the taking 
out and destruction of an automobile done with the animo 
revertendi by bailee for benefit of insured, Stuht et ux. vs. 
Maryland Motor Car Ins. Co. (Wash.) 


4) Held, that plaintiff could recover only his actual loss, and that, 


he took title subject to the lien which he had paid, there was 
no loss or damage, and insurer was not lable. Empire 


Development Co, et al. vs. Title Guarantee & Trust Co, (N. Y.) 473 
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GUARANTY AND INDEMNITY INSURANCE. 

Surety company was not liable to marshal because of a recovery by 
the defendant in excution in an action against the marshal for 
wrongful levy and execution upon exempt property. McNamee 
vs. National Surety Co, (N. Y.) 335 

Evidence held to sustain recovery on policy insuring against loss by 
reason of fraud or dishonesty. Citizens’ Trust & Guaranty Co. 
of W. Va. vs. Globe & Rutgers Fire Ins. Co. (U. xees, C68 

Fact that company applies a part of the amount remitted to an in- 
debtedness of agent for money advanced cannot result in fixing 
liability upon bonding company against loss occasioned by 
embezzlement. Kansas State Mut. Hail Ass’n vs. Title Guaranty 
& Surety Co. et al. 

(435) Under an employer’s liability policy issued to an engineering corpora- 
tion and to plaintiff electric railway company, including a 
description of the business, ‘‘track and overhead construction 
work, etc.,”’ loss sustained through personal injury by an employee 
was within the terms of the policy. Agtna Life Ins, Co. vs. El 
Paso Electric Ry. Co. (Tex.) 

Indemnity bond did not cover cause of action against contractor for 
personal injury to employee. Gadsden vs. Crafts et al. (N. C.). 

Where liability policy excepted risks of injuries sustained by employees 
caused by making additions to, alterations in, or constructing 
building, employer could not recover for injuries so caused. 
Syracuse Malleable Iron Works vs. Travelers’ Ins. Co, (N.° Y.).. 

Injury to common laborer while helping to unload an apparatus to 
be installed in an addition to plant in course of its construction 
does not fall within liability policy. Evansville Ice & Storage 
Co. vs. Fidelity & Casualty Co. of N. Y. (Ind.» 

(488) Incontestable policy does not cover death as result of execution for 
crime, though such risk was not excepted. Scarborough et al. 
vs. American Nat. Ins. Co. (N. ’ 


(D) LIFE INSURANCE. 

(441) Insured met his death by an explosion of a boiler but was not 
engaged in the use of explosives. Anchor Life Ins. Co. vs. 
Meyer (Ind.) 


(E) ACCIDENT AND HEALTH INSURANCE, 


(451) “Dwelling” and “dwelling house’ defined. Hamilton et 
American Acc. Ins, Co. of Chicago, Ill. (Neb.) 

In an action on policy which excepted injuries received riding motor- 
cycle, it is good defense that injuries were so received. Inter- 
national Travelers’ Ass’n vs. Peterson (Tex.) 

While sunstroke may, by medical experts, be deemed a disease, 
to be deemed a form of personal injury and not a disease, not 
being an appropriate matter for accident insurance. Bryant et 
al. vs. Continental Casualty Co. (Tex.) 

It is not necessary for recovery of double indemnity that accident for 
which recovery is had should be _ result of operation or 
construction of conveyance provided by such common carrier, if 
all ather conditions involving double indemnity be properly 
established. American Fidelity Co, of Montpelier, Vt., vs. Echols 
(Okla. ) 4 

Question of whether sured was guilty of negligence held for the jury. 
National Life Ins. Co. of U. S. vs. Fleming et al. (Md.) 

Held that policy providing for payment of indemnity in event insured 
suffered from boils, is clear and explicit, and does not cover 
disability occasioned by some other disease. Midland Casualty 
Co, vs. Mason (Okla.) 579 

Injury due to dilation of heart following .voluntary taking of cold-water 
bath, will not be considered as the result of an accident within 
the meaning of an accident policy. New Amsterdam Casualty Co. 
vs. Johnson (Ohio) 

The workmen were bodily injured within the meaning of the liability 
policy. Actna Life Ins. Co. vs. Portland Gas. & Coke Co. (U. 8.). 

It was not enough that injury or death should be unexpected or un- 
foreseen, but there must be some element of unexpectedness in 
act or occurrence resulting in death. Rock vs. Travelers’ Ins. 
Co. of Hartford, Conn. 

The term ‘means,’ in the phrase “due to accidental means,” is used 
in the sense of ‘‘cause,’’ and the insurer is liable for death of 
insured caused by sunstroke. Bryant et al. vs. Continental 
Casualty Co, 

Witness who saw deceased while rowing in a boat before shot was 
fired, heard it and then found deceased dead and his rifle dis- 
charged, is not an “eyewitness.” Lundberg vs. Interstate Business 
Men’s Accident Ass’n (Wis.) 

(454) Assignee was entitled to recover where hernia was the consequence, and 
not the proximate cause. Berry vs. United Commercial Travelers 
of America (Iowa) 

(457) The word “likewise’’ was used as a conjunction, so that latter part of 
clause was to be construed as written “likewise subject to its 


(25) 





Insurance Law Journal Vol. 47. 


terms, limits and conditions,.’’ Doyle vs. Maryland Casualty 


(Ky.) 

(461) The fact that injury resulted to insured while and because of exposing 
himself to obvious danger is sufficient defense. ‘‘Unnecessary” 
—. “obvious” defined. Hickman vs, Ohio State Life Ins. Co. 
(Ohio) ...... seeees cassccceoe 

(466) Accident policy cove red. ‘death of insured. resulting from ‘a fall which 
produced cerebro-spinal meningitis, for the accidental fall was the 
approximate cause of death and was not broken by reason of the 
disease. Greenlee vs, Kansas City Casualty Co. (Mo.) 

An injury is not produced by accidental means within the meaning of 
the policy, where the injury is the natural result of an act or acts 
in which the insured intentionally engages. Stone vs. Fidelity 
& Casualty Co. of N. Y. (Tenn.) 

Germs causing blood poison and entering a person’s body through an 
abrasion caused through an accident resulting in death was an 
accident within the meaning of the policy. The words “without 
intervening cause’ added nothing to the meaning of the policy 
and the provision limiting the amount payable did not apply. 
Ballagh vs. Interstate Business Men’s Acc, (Iowa)..... 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. 


(475) Statute providing that insurer may not deny that property was worth 
amount insured thereby was applicable. La Font vs, Home Ins. 
Co. (Mo.).. 


(B) INSURANCE OF PROPERTY AND TITLES. 


(499) There are two methods of estimating damages for building destroyed by 
wind. First, by estimating cost of replacing, less depreciation; 
second, by estimating value at time of destruction minus value 
of ruins. Moulton et al, vs. Globe Mut. Ins, Co. (S. D,)......0+- 

(500) As against the statute coinsurance clause was unavailing. Hartford 
Fire Ins. Co, vs. Henderson Brewing Co 

(505) Provision for preserving damaged goods was material part of contract 
\ to be observed by insured, breach of which relieved defendant 
from liability. Johnson vs. Hartford Fire Ins. Co. (Sup.). 


(C) GUARANTY AND INDEMNITY INSURANCE. 

(511) Clause of the policy limited all transactions in the stated period; ‘‘ex- 
perience’ meaning the whole knowledge acquired from previous 
transactions, and not the result of a single deal. Pringle Bros. 
vs. Philadelphia Casualty Co. (N. Y.) 

(512) Insured may, by cross-action in employee’s suit in which insurer was 
joined, recover the amount of expenses of litigation together with 
a conditional recovery of the amount of the indemnity in case 
the servant should obtain judgment. Southwestern Surety Ins, 
Co, vs. Thompson et al. (Tex.).... 

Insurer did not obligate itself to settle a claim which could be settled 
for $5,000 or less and hence whete insured suffered a judgment of 
$12,500 and insurer contributed $5,000, insured could not recover 
the. balance of $7,500. Wisconsin Zine Co. vs. Fidelity & De- 
posit Co. (Wis.).... 

(513) Insurer’s failure to defend suit, after repudiating its liability to in- 
sured, was a breach of contract, justifying the insured in defend- 
ing at his own expense, and insured’s costs and expenses were a 
primary liability of the insurer and could be recovered by 
insured as damages for breach. Lowe vs. a & Casualty 
Co. Of NN. F. CN. Cidenccvccvccccccccccccccvcees eecvecvocee 

Company was liable for the sums expended by insured “in litigation 
legally imposed and where insurer abandoned defense on express 
ground ‘that assured’s agent had knowledge of the accident three 
or four days after the accident, but was not reported to insurer, 
such insurer, although the assured successfully defended the suit, 
could not, in latter’s suit against it to recover the expenses of 
the litigation, asgert the claim was not covered by the policy. 
Sachs vs. Maryland Casualty Co, - 

(514) Under an employer’s liability policy, insured, who had not paid a claim 
for damages for death of an employee, suffered no loss and could 
not recover. Lowe vs, Fidelity & Casualty Co. of N. Y. (N. C.). 

There was no liability on the part of the insurer until a judgment was 
recovered by an employee and paid by assured. Wisconsin 
Zine Co, vs. Fidelity & Deposit Co. ( Wis.) ° 

Employers’ insurance policies are of two sorts, the “liability’’ contract 
which obligates insurer to pay the loss without first requiring 
that assured do so and the “indemnity” contract which obligates 
the insurer to reimburse only after the employer has paid the debt 
to the injured employee. Davies vs. Maryland Casualty Co. 
( Wash.) 
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(D) LIFE INSURANCE. 


(615) Where assured died within a few days of injury, company’s agree- 
ment to pay $50 per month during disability did not limit the 
recovery to such amount, the beneficiary being entitled to the 
indemnity provided for in case of death. Mass. Bonding & Ins. 





Co. va. Duncan (KY.)..cccer- Fee he ae eric CO CRETE CCE ECC CES eeChs 
Surplus would only become due after * expiration of period named in 
policy. Breard va. N.. ¥.. Wife IRR. Co. Cha) eccccccwcaucesas 


(622) To constitute fraud, a representation must be an affirmance of fact, ‘and 
not a mere promise or expression of opinion. Statement by in- 
surer that surplus of policy plus the legal reserve at the end 
of the twenty-year period is merely a statement of a thing in the 
future. Keithley vs. Mutual Life Ins, Co. of N. Y. (lil.).......... 

In a guaranteed interest policy, contract is between insurer and insured; 
and upon expiration of period named in policy relation of debtor 
and creditor arises. Breard vs. N. Y. Life Ins. Co. (La.)........ 

(5623) Converted from term to endowment and note given for difference be- 
tween premiums and providi..g for deduction of amount due on 
the note from proceeds of endowment is not bad as reducing 
below the garanteed amount of the policy the possible recovery 
by the beneficiary. Cowles et al. vs. Provident Life Assur. Society 
OF NM. FY. CE. Gd ccccocontvcccccctsececcnecocecencesnecceeas ee 

Loan made jeinits to insured and beneficiary is in nature of advance 
and is valid and will be deducted in settlement with the wife. 
Breard Wa NW. FT. TAs BA GA Cha Pecevcivceceussevnvasseueates 


(E) ACCIDENT AND HEALTH INSURANCE. 


(524) No recovery can be had unless death was caused while riding as a 
passenger in a place regularly provided. National Life Ins. Co. 
Of U.. B.. vm, Wierd OC Bh COG) ac vc bcscascccvecnddcecvedcevecss 
Policy provided for total disability with certain stipulations. Evidence 
did not show that he was totally disabled within the meaning of 
that term as defined in the contract itself, since it appears that 
the plaintiff was not wholly unable to earn or obtain wages. 
Whitton vs. American Nat. Ins. Co. (G@.)......cceeccccescceees 
Under an accident policy providing that should assured sustain any 
bodily injury, not happening as specified in section A, the com- 
pany will pay one-twenty-fifth of the indemnity provided in 
section A, accidental bodily injuries resulting in assured’s death, 
which did not happen as specified in section A, must be taken as 
wholly disabling the insured and entitling recovery of the in- 
demnity. National Life Ins. Co. of U. 8. vs. Fleming et al. (Md.). 
(525) Stipulation that there can be no recovery except during continuous 
confinement is reasonable and valid. Rocci vs. Massachusetts 
Accident Co. (MaGS.)...cccccvvcccescccsccceseserscescsscoese 
(528) Insured’s disability was immediate and continuous during time between 
infliction of wound and development of infection, so recovery can- 
not be defeated on ground that there was no continuous disability. 
Doyle vs. N. J. Fidelity & Plate Glass Ins. Co. (Ky.).......... ° 
(530) Insurer could not be compelled to pay for an illness before policy had 
been in force sixty days. Carland vs. General Accident, Fire & 
Life Assur. Corp... L8G. CAPE) cc cccccccnccdvcesecvstesestevesen'e 
Insured is not limited in his recovery to one-third of the principal sum 
named in policy for loss of one eye since it appears that as a result 
of the accident whereby he lost one eye, he sustained another 
injury which resulted in his total loss of time and in the con- 
tinuous inability to engage in any and every kind of business or 
labor, for which he was entitled to recover as provided for in 





paragraph (c) of the policy. Rabb vs. North American Accident’ 


Re. Ces CRORE) < ccvtssncucundurehaer® PTUUTELTEEI CTT 


XIV. Notice and Proof of Loss. 


(538) Under statute, liability accrues immediately after the occurrence of fire, 
regardless of stipulations in the policy for notice and proof of loss. 

Fire Ass’n of Philadelphia vs. Richards et al. (Tex.)........+-+- 

(534) Statute providing for application of reserve for purchase of temporary 
or extended insurance is constitutional. Mun vs. N. Y. Life Ins. 

Ce, CHAO) io 006 ms C6 r Chee ahss Sere OhetSecccdh en CeOeedeebceseces 

(535) Where insured sustained loss by hail, he cannot maintain action there- 
for, unless he complies with the terms of the statute. Union Mut- 

Ins. Co. va. Huntsberry (OKI). .cccccccncccccvcvcscsvccrvesceses 

(539) Stipulation in fire policy that proof of }oss must be furnished within 
ninety days was void under statute. Fire Ass’n of Philadelphia 

ve. Richards et al. (Tex.).cccccccccccsccccce. sessescere xevnlee 

Employers’ Liability.—No recovery ‘where notice ‘was given some five or 

six months after accident, though notice was given to defendant’s 

local agepts some three months after accident. Bartels Brewing 

Company’ vs. Employers’ Indemnity Co. (Pa@.)....eeeceeeeceecee 

No liability where no notice of sickness of horse was given, though 
ample time was had to give notice, “At once”; ‘‘illness.’’ 

National Live Stock Ins. Co. vs. Bartlow (I1nd.)........-eeeeeee 
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Under statute, provision in health policy requiring notice within ninety 
days from beginning of illness was void. First Texas State 
Ins. Co. vs. Hare (Tex.). Co ow ES errederevereeeerscoocee 

Failure of insured to give required notices would ‘be a breach, and pre- 
vent a recovery. Lee vs, Casualty Co. of America (Conn.) 

Failure to give written notice of default within ten days after learning 
of fact is no defense to an action on bond where it is neither 
claimed nor proved that company suffered any loss or damage 
from failure to give notice. McClure vs. Freeborn Engineering 
Const. Co, et al. ; 

Wuere policy requires immediate notice, notice must ordinarily “be 
given within a reasonable time after the accident.. Curran vs. 
National Life Ins. Co. of U. 8S. (Pa.). 

Cause was barred in absence of waiver or estoppel after ‘a "period "of 
eighteen years had elapsed. Shearlock vs. Mutual Life Ins. Co, 
of N. Y. (Mo.). 

Failure to give notice ‘of proof within’ thirty days of the ‘termination 
of the liability of the company did not forfeit the — Rocei 
vs. Massachusetts Accident Co, (Mass.). 

Recovery against the surety cannot be defeated on the ground that the 
demand of the bank was not presented until six months after the 
discovery of the defalcation where there was correspondence had 
within six months. Equitable Surety Co. vs. Bank of Hazen 
(Ark.) . 

The fact that superintendent investigated report of accident, but be- 
lieved the report of assured that no accident occurred and failed 
to notify insurer pursuant to the policy will not excuse default. 
Oakland Motor Car Co. vs. American Fidelity Co. (Mich.) 

On the facts stated the first paragraph did not require notice to the 
company to be given by the beneficiary within ten days of the 
death of the insured. Held that a compliance with the second 
paragraph by the beneficiary within the time herein specified 
was sufficient on which to base a recovery. Barnes vs. General 
Accident, Fire & Life Assur. Corp., Ltd. (Kamn.).........eese008 

Insured could not rely upon statement, assurance, consent, assent, or 
agreement of the agent of the company that compliance with 
written notice every thirty uays was unnecessary. Great Eastern 
Casualty Co. of N. Y. vs. Reed (Ga.) 

Insured’s ‘first refusal to submit a further examination was not as a 
matter of law a complete and final refusal. North British & Mer- 
cantile Ins. Co, vs. Rose (U. 8.) 

Not error to overrule defendant’s motion for exhumation “and autopsy 
seven months after burial, where beneficiary did not directly re- 
fuse to allow exhumation, but suggested certain proofs in lieu 
thereof. Mass. Bonding & Ins, Co. vs. Duncan (Ky.)...........- 

The sending to insurer by beneficiary’s attorney, with the proofs of 
death, of the coroner's finding of suicide, is not an admission by 
beneficiary, who knew nothing of coroner’s investigation, of the 
fact of suicide. De Garcia vs. Cherokee Life Ins. Co. of Rome, 
Ga. (Tex.) ...+0.. 

Admissions in pleadings or in ‘proofs ‘of ‘loss. ‘of ‘a “pledge ‘which’ had 
not yet become binding, are not conclusive and may be explained 
in connection with proof. Dowmey vs. National Fire Ins. Co, 
CW. VG.) cvcccsciccewers oe 16 606 OCC OMS 0 cic gts 


Unless intention to defraud by files swearing is shown, it is no de- 
fense on a policy. Carroll et al. vs. a Fire Ins. Co. 
(Idaho.) .. 

Unintentional false statements” in proofs of loss “will “not * preclude re- 
rT Willis et al. vs. Horticultural Fire Relief of Oregon 

A willful, “intentional. breach of fraud “ana false swearing voids the 
policy. Royal Ins, Co., Ltd., vs. Scritchfleld (Okla.)............ 

Overstatement of loss made by insured in his petition filed in suit on 
policy, or false statement in his testimony given on the trial 
of the case would not work a forfeiture of his rights under the 
policy. Goldberg vs. Provident Washington Ins. Co. (Ga.)...... 

Provision as, to immediate notice is intended to give insurer an 
early’ opportunity to investigate circumstances and, being for 
insurer’s benefit, may be waived. Lee vs. Casualty Co. of America 
(Conn. ) 

Where waiver is relied upon by insured. he ‘must show that company, 
with full knowledge of facts, dispensed with the observance of 
condition. Union Mut, Ins. Co. vs. Huntsberry (Okla.)........... 

Furnishing of proofs of death may be waived. Mun vs. A . Life 
Ins. Co. (Mo.) ° 

Insurer might ane proof of loss. * Shearlock vs. “Mutual Life Ins. 
Co. of N. Y. (Mo.). 

Adjuster can waive proof of loss. "Milwaukee Mechanics’ Ins. Co. ‘vs. 
Fuquay—sSouthern States Fire Ins. Co. vs. Fuquay (Ark.)...... 

Insured could not rely upon statement, assurance, consent, assent, or 
agreement of the agent of the company that compliance with 
written notice every thirty days was unnecessary. Great Eastern 
Casualty Co. of N. Y. vs, Reed (Ga.) 
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Where waiver is relied upon by insured he must show that company, 
with full knowledge of facts, dispensed with the observance of 
condition. Union Mut, Ins. Co. vs. Huntsberry (Okla.) 

Provision that policy’s condition was not to be deemed waived unless 
in writing, cannot prevent a waiver by the company itself. 
Citizens’ Trust & Guaranty Co. of W. Va. vs. Globe & Rutgers 
Fire Ins. Co. (U. 8.) 

That insurer, on receipt of late notice of accident repudiating liability, 
offered without prejudice to its rights to pay a small amount in 
settlement, did not constitute waiver. Bartels Brewing Co. vs. 
Employers’ Indemity Co. (Pa.)... eeatadelccese 

Insured could not rely upon statement, assurance, consent, assent, or 
agreement of the agent of the company that compliance with 
written notice every thirty days was unnecessary. Great Eastern 
Casualty Co. of N. Y. vs. Reed (Ga.) 

Waiver, though not expressly shown, might be inferred from the 
conduct of insurer. Lee vs. Casualty Co. of America (Conn.).... 

Where insurer undertook to defend an action on representations of 

\ insured that it had not received notice of the occurrence until 
the filing of suit, such act was not a waiver of insurer’s rights. 
Oakland Motor Car Co. vs. American Fidelity Co. (Mich.).. 

Denial of liability being equivalent to waiver of proof of loss, beneficiary 
would be justified in believing rendition of proof would be useless. 
Price vs. North American Acc. Ins. Co. (Idaho) . 

Where insurer’s agent wrote insured that policy would be canceled 
and would not be renewed without proof of health, both agent 
and insured construing letter as denial of liability, letter was 
such evidence of refusal as to relieve insured from furnishing 
proofs of loss as required by policy. Bachman vs, Travelers’ 
Ins. Co. (N. H.) 

Company waived proof of loss by denying liability. American Ins. 
Co. vs. Donahue et al. (Okla.) 

Denial,.of liability waived necessity of furnishing proofs. 

N. Y. Life Ins. Co. 

Where company denied liability on ground that premium had not 
been paid and at no time asked for formal proofs or furnished 
blanks therefor, it will not be permitted to interpose upon the 
trial that proofs were not furnished in accordance with the re- 
quirements of policy. Ennis vs, Retail Merchants’ Ass’n Mut. Fire 
Ins Co, (N. D.) 

Fact that after right to demand compensation was forfeited on account 
of the failure to maké reports of physicial condition as required 
by the company, company refused for an entirely different reason 
to pay any indemnity, would not estop the company from 
setting up a defense to a claim for such indemnity, failure of 
insured to make such reports. Great Eastern Casualty Co. of 
N. Y. vs. Reed (Ga.) 

Condition requiring immediate notice was waived, Citizens Trust & 
Guaranty Co. of W. Va. vs. Globe & Rutgers Fire Ins, Co, (U.S8.). 

Retention of proofs of loss and examination by adjuster waives notice 
of loss. Scottish Union & National Ins. Co. vs. McKone (U. S.).. 

When adjuster viewed loss and agent informed insured loss would 
be adjusted, does not excuse insured’s failure to furnish proofs 
of loss. Kuck vs, Citizens’ Ins. Co. of Mo. (Wash.) 
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XV. Adjustment of Loss. 


(565) An adjuster is a special agent of company for which he acts. His 
powers and authority are prima facie coextensive with business 
intrusted to his care. Bond vs. National Fire Ins. Co. (W. Va.).. 

(566) Special replication is defective, where it construes an adjustment of 
the loss as a promise or an agreement to pay the loss. Ascertain- 
ment does not import promise to pay. Bond vs. National Fire 
Ins. Co. (W. Va.) 

(568) Right to appraisement and inspection and reinspection of goods must 
be demanded within a reasonable time. Springfield Fire & 
Marine Ins. Co. et. al. vs. Hays & Son (Okla.). 

(579) Where beneficiary received part of proceeds of policy, he is entitled 
to recover balance unless he understood that the payment was 
in full. American Workmen vs. James (Ala.),. 


XVI. Right to Proceeds. 


(580) Vendor of land under a contract is entitled to benefit of insurance 
taken by purchaser in his own name and under an agreement 
to insure for the benefit of the vendor, but where purchaser 
obtains insurance for his own benefit without agreement, the 
latter can claim no benefit from the insurance. Trumbull vs. 
Bombard (N. 
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(581) Under mortgagee clause there is a contract created between insurer 
and mortgagee, but it is merely collateral to principal under- 
taking to pay the mortgage off. Fidelity-Phenix Fire Ins. 
Co. vs. Cleveland et al. (Okla.). Ccopdoe 

Where mortgagee clause is executed and signed by agent and recorded 
in record of that particular policy and on books of the company, 
such clause is effective, although it is not hae attached to 
the policy. Fidelity-Phenix Fire Ins. Co. vs. Cleveland et al. 
(Okla.) .. eoonees 

Where mortgagee insures’ ‘his own int srest without. ‘agreement with 
mortgagor therefor, and a loss acérues, mortgagor is not entitled 
to have proceeds of policy applied to reduction or discharge of 
his mortgage debt but mortgagee may, notwithstanding, recover 
whole amount due. Gould vs. Maine Farmers’ Mut, Ins. 
Co. (Me.) .. 

The term “legal representatives” being equivalent to next ‘of kin, pro- 
ceeds belonged to daughter personally. Tn re Viles—In re 
Corwin’s Estate—Appeal of Ackerly (N. Y.)...cceeeecesegeceees 

As the employee’s own life was not designated as beneficiary. she 
could not take. Sands vs. Pennsylvania R. Co, (N. Y.)..eeeeeees 

Beneficiaries named in policy are entitled to proceeds in absence of 
beneficiary option clause. Arnold et al, vs. Equitable Life Assur. 
Co 

Where be neficiary by ‘assignment to insured, injected a question of ‘fact 
as to whom the policy is payable and has thereby “tarnished her 
own title by her own act and the legal consequences thereof,” 
no interest will be allowed against the life insurance company 
which refuses to pay pending a decision determining who is 
entitled to proceeds. Hills vs. Adtna Life Ins. Co. (N. J.)....... 

Change of beneficiary. Policy is governed by the statute preventing 
divesting of rights of a married woman beneficiary without her 
consent. National Life Ins. Co. of ees S. et al. vs. Brautigam et al. 
CWi.) wnoeee Cored OCC Sere K RCRD 

Beneficiary whose rights ‘are "dependent “upon ‘the will of the insured 
acquires no vested right until his death. Rosman vs. Travelers’ 
Ins. Co. of Hartford, Conn. (Md.). ieeese bss 

It is a general rule that a policy and money “to become due under it, 
belong to person named as ~>beneficiary and there is no 
power in person procuring insurance by any act of his, by deed 
or by will to transfer to any other cannes Breard vs. N. Y. 
Life Ins. Co, (La.). Coed ee boovreecrnrersceuce 

Where beneficiary by assignment ‘to insured, "injected a question of fact 
as to whom the policy is payable and has thereby “tarnished her 
own title by her own act and the legal consequences thereof,”’ 
no interest will be allowed against the life insurance company 
which refuses to pay pending a decision ae aon is 
entitled to proceeds. Hills vs. Actna Life Ins. Co. (N. 

Where policy permits insured to select one of four options Seid the 
company shall be notified in writing not less than three months 
before the maturity of the policy which privilege is selected 
and that in default of such notice benefit ‘1’’ shall be considered 
selected and the insured does ngt notify the company within 
time agreed upon, he cannot subsequently select an option other 
than that specified. Breard vs. New York Life Ins. Co. (La.). 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(598) Instruction that plaintiff could only recover premiums paid by herself 
was properly refused. American Nat. Ins. Co. vs. Moore (Ala.). 

Under an employer’s Hability policy, not providing for payment of in- 
terest, insured, recovering for loss sustained by payment of 
judgment for injury to its employee, was entitled to interest on 
its judgment from date of employee’s judgment against it, rather 
than from date of its payment thereof. Attna Life Ins. Co. vs. 
El Paso Electric Ry. Co. (Tex.). os 

Where insolvent coal company, assured. “unde! 
executed notes for $17,000 to the widow of its deceased omiployes, 
who had recovered judgment against it for $15,000, ghe expecting 
to return them immediately, satisfy the judgment and receive an 
assignment of the policy which was done, transaction was a 
mere subterfuge, and did not constitute payment of the judg- 
ment. Davies vs. Maryland Casualty Co. (Wash.) 

Provision as to additional damages and attorney’s fee can be enforced 
in this state where the policy is a Texas contract, but did not 
operate upon a contract made before the statute was enacted. 
American Nat. Ins, Co. vs. Domahue et al, (Okla.) 

Statute relating to vexatious delay does not penalize insurer for resist- 
ing a claim, a material part of which it has good reason to 
believe is not due insured. La Font vs. Home Ins. Co. (Mo.).... 

Where suit is premature there can be no recovery of statutory penalty 
for delay or for atorney’s fees. St. Paul Fire & Marine Ins. 
Co. vs. Womack (Ark.) . 
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(604) Main yard, with property therein, will be regarded as one of the 
‘premises’, named in “average clause’’ Mangold et al. vs. 
American Ins, Co. of Newark, N. J., et al. (Neb.) 684 

(606) As the action was primarily by owner of property, and it made no 
difference to railroad company whether it had insurance or not, 
it was not necessary to prove the policies, but, when offered in 
evidence in reply on detendant’s demand, they ought to have been 
allowed. Such company which did prove its policy was en- 
titled to a verdict in its favor; the testimony confessedly estab- 
lishing that the property ‘destroyed exceeded the sum found by 
the jury. Farmers’ Mercantile Co. et al. vs. Seaboard Air Line 
Ry. (8S. C.) 93 

Where premises insured against damage by wind were mortgaged, and, 
after destruction, in the owner’s action against the company, 
mortgagee in open court admitted payment of the mortgage and 
consented that any verdict or judgment might be for the owner 
alone, action of court in instructing that any verdict returned for 
plaintiff must be for the owner alone was not erroneous. Moulton 
et al. vs. Globe Mut. Ins. Co. (S. D.) 

When insurance is paid for damage to insured property. caused by 
wrongful act of another, insurer is subrogated to rights of in- 
sured. Powell & Powell vs. Wake Water Co. (N. 

Standard form of policy prescribed by Code is declaratory of existing 
principles. Powell & Powell vs. Wake Water Co. (N. C. 

Company which has paid plaintiff for loss which he sustained by 
theft of automobile, is subrogated to the plaintiff’s rights. 
Stevens vs. Stewart-Warner Speedometer Corp. (Mass.) 

Company cannot be subrogated to mortgagee’s interest until it has 
paid the remainder of indebtedness. Carroll et al. vs. Hartford 
Fire Ins. Co. (Idaho.) 

(608) Where complaint set out no cause of action against bonding company, 
action should have been dismissed as to it and no right of 
action accrue in favor of railroads on their cross-bill averring its 
Hability to them and contractor’s insolvency. Gadsden vs. 
Crafte et al. (NN. Cudccces 
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XVIII. Actions on Policies. 


(612) That insurer’s appraiser had previously been selected by it and other 
* insurers does not amount to bad faith or misconduct by it or 
justify a finding that he was not a disinterested appraiser. 
Messler vs. Williamsburg City Fire Ins. Co. of Brooklyn, N. Y. 

(R. I.) coccsee 98 

Bmployers’ liability insurance—on the facts stated, it was held that 
the judgment was compromised and settled at the time of giving 
the notes and that the reference made in the order of’ the court 
to the judgment, rather than to the notes, was clearly a mistake, 
so that suit on the policy was not ee Hill vs. Maryland 
Casualty Co. (Cal.). 222 

Requirement that assured ‘shall submit to ‘an examination under oath 
is binding and valid and refusal will preclude recovery. Refusal 
to answer material questions, and at close of examination offer 
to answer any reasonable question, cannot be construed as 
willingness to answer questions which assured had previously 
refused to answer. As long as the examination is conducted 
within the terms of the policy, the insured cannot inquire imto 
the motive actuating the company in conducting the examina- 
tion—while company has no right to inquire into a proposition 
unless it has legitimate bearing on question at issue, and is 
material, yet examination should not be circumscribed by any 
narrow or technical rule. Questioas.were pertinent and material 
to the issue and insured was precluded from maintaining an 
action upon the policy. Connecticut Fire Ins. Co. of Hartford, 
Conn., vs. George, et al. (Okla.) Sad metna 195 

Where insured received money which he alleged was part payment and 
insurer alleged was full payment, plaintiff was not obliged to 
make tender of the amount received before bringing suit. Rocci 
vs. Massachusetts Accident Co. (Mass.) 

There was no condition precedent for appraisement in the absence of 
demand. Goldberg vs. Provident Washington Ins. Co. 

(615) Before mutual association can defeat recovery under a provision of 
its constitution it must clearly appear that the association has 
complied with such ee cn Atchison vs. Crawford County 
Farmers’ Mut. Fire Ins. Co, 

Insured, by accepting settlement on policy which’ was issued in sub- 
stitution of policy of another company which had canceled 
same, ratified act of his attorney in bringing the suit and con- 
clusively elected to accept its policy in place of defendant’s 
policy and released any claim under same. McCormick vs. 
Equitable Fire Ins. Co. . 210 

Insurance company may base defense’ upon failure of insured to comply 
with provisions of policy. Georgia Home Ins, Co. vs. Hos- 
kins (Fla.) 





Insurance Law Journal Vol. 47. 


Statute of limitations and failure to submit proofs are special defenses, 
a matter of privilege to the defendant insurance company, but 
do not extinguish the cause of action, operating merely to bar 
the remedy. Shearlock vs. Mutual Life Ins, Co, of N. Y. (Mo.) 

(618 Action against domestic company may be brought in the county 
where the cause of action or some part thereof arose. Oklahoma 
Fire Ins. Co. vs. Kimple (Okla.) 

(621) Action brought before expiration of time when loss would become 
payable was premature. Lagudis vs. London Assur. Corp. (Cal.) 

Where proof of loss was received on September 4th and action 
brought on October 29th, it was within 60 days and premature. 
St. Paul Fire & Marine Ins, Co, vs. Womack (Ark.) 

Provision that suit on policy should not be sustained unless commenced 
within two years was void under statute. Fire Ass’n of Phila- 
delphia vs. Richards et al. . 

Provision of policy requiring action within twelve months after fire 
is reasonable and valid and is unaffected by statute providing 
that if a person be imprisoned he may bring his action within 
the times herein limited after disability is removed. Holly vs. 
London Assur. Corp, €N. ©.) porovccccvoveccvdiccvenesevoedrovce 

Provision in accordance with statute As to bringing suit within specified 
time is unambiguous and will be enforced. Period of limitation 
begins to run from date of fire notwithstanding provision that l.ss 
shall not become payable until sixty days after notice, Wever 
et al. vs. Pioneer Fire Ins, Co. (Okla.) 

Parties to indemnity bond may by express stipulation limit time when 
liability of indemnity company should expire, which may be 
shorter than that prescribed by the statute of limitations. Mac- 
Donald, Ins, Com’r, vs. Aitna Indemnity Co. (Conn.) 
lapse of one year from date of death of insured plaintiff sues to 
recover on policy issued in Indian Territory prior to statehood, 
which contained a provision limiting the time within which suit 
could be brought from date of death and from facts which if 
true, would estop defendant from taking advantage of limitation 
clause as defense. Held, not a departure, limitation clause not 
being a condition precedent to liability on policy. Northwestern 
Nat. Life Ins. Co, vs. Ward (Okla.) 

(623) Where policy allowed 90 days for payment in case of dispute, insured’s 
suit within 90 days was premature, Borger vs. Connecticut Fire 
Ins. Co, (Cal.) 

Where defendant repudiated all liability on the ground that burglary 
policy was obtained by fraud, plaintiff is not bound to abide 
by the condition in the policy that no action shal! be instituted 
within three months. Reese vs. Fidelity & Deposit Co. 
Md. 

Provision that no waiver could be valid unless in writing and signed by 
president, has no reference to conduct of general counsel of a 
company in whose hands company has placed for settlement 
death claim against it. Northwestern Nat. Life Ins. Co. vs. 
Ward (Okla.) 

In an action for unearned premium, where plaintiff. tendered return 
of certificate of insurance, showing loss, if any, payable to mort- 
gagee, the mortgagee should have been made a party. Loew vs. 
North British & Mercantile Ins Co, (N. Y.).sccceveececeeveeees 

Where number of underwriters insured a vessel by a_ contract 
expressly declaring that they bound themselves severally and not 
jointly, the insured could not maintain a single action against 
all insurers to recover an aggregate amount of the policy. Fish 
vs. Vanderlip (N. Y.) 

The fact that mortgagee clause is ingrafted on contract issued to 
owner and mortgagor does not affect its independent nature, 
except that reference will be had to main body of policy, to 
make clause certain and effective.” Cause of action cannot be 
defeated by “any act or neglect of the owner or mortgagor 
of the property insured.” Fidelity-Phenix Fire Ins. Co. vg, Cleve- 
land et al. (Okla,) 

Attorneys in insurer’s association were not even necessary parties to 
the action. A personal judgment against them was erroneous, 
Playman vs. Commercial Underwriters at Commercial Inter- 
insurance Exchange et al 

R. Association as mortgagee was not necessary PRrs?; 

& Mercantile Ins. Co. vs. Rose (U. 8.). 

Complaint stating facts establishing that defendant "insured plaintift 
and attempted to cancel contract cannot under liberal rules be 
construed as one for failure to perform an oral contract to insure. 
Walrath vs. Hanover Fire Ins. Co. (N. Yidssccesesssscesevvves 

Allegation that instead of acting on behalf of insured liability company 
acted in its own interests and in bad faith, liberally construed 
on demurrer, and in view of the failure to move to make it 
more definite and certain, sufficiently alleged bad faith, 
Wisconsin Zine Co. vs. Fidelity & Deposit Co. (Wis.) 

(634) Pleadings examined and held to sufficiently plead facts constituting 
waiver on the part of defendant. Insurance Co. of the State of 
Pennsylvania vs. Harris et al. (Okla.) 


(32) 
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General allegation of performance by plaintiff is ordinarily sufficient. 
But such rule cannot as against a special demurrer be properly 
extended to matters of prevention, waiver or estoppel relied upon 
in lieu of performance. Cohen vs. Home Ins. Co. (Del.):....... 

Complaint need not allege facts showing reliance by insured upon 
waiver by company of breach of condition. Noem vs. Equitable 
Life Ins. Co. of lowa 

Failure to plead waiver would not defeat action which was tried on an 
agreed statement of facts. Shearlock vs. Mutual Life Ins. Co. of 
N. Y. (Mo.) 

Defense under iron safe clause must be specially pleaded. 
tail Merchants’ Ass’n Mut. Fire Ins, Co. (N. 

Allegation was sufficient. Anchor Life Ins. Co. vs. Meyer 

Petition in suit by alleged transferee for value, which failed to show 
assent to the transfer by indorsement, and failed to allege that 
such notice was presented to company for indorsement before 
the death of the insured, was subject to general demurrer. 
Thomas vs. Metropolitan Life Ins. Co. (Ga.) 

Averment of breach being an essential of a statement of a ‘cause 
action” on a contract. Merchants’ & Bankers’ Fire Underwriters 
vs. William (Tex.) 

Allegation in plaintiff's petition “That the making and existence of 
said mortgages on said land and barn in no way contributed to 
‘loss complained of, and in no way incited, induced, or caused 
any person to set fire to said barn, or to set out fire that did 
get to said barn, but that said fire was incendiary,’”’ does not 
state facts sufficient to relieve plaintiff from his acts in violating 
terms of said contract. Brown et al. vs. Connecticut Fire Ins. 
Co. of Hartford, Conn. (Okla.) 

Plea that assured failed to keep and perform the conditions’ because of 
ignorance, but which fails to allege fraud, misrepresentation or 
concealment, is insufficient. Brown et al. vs. Connecticut Fire 
Ins. Co. of Hartford, Conn. 

Warranties and exceptions need not be negatived in the complaint, 
but are a matter of defense. Anchor Life Ins. Co. vs. Meyer (Ind.) 

Plea that provision. in policy. of nonliability for mortgaged personal 
property was bad for failure to show what part of the property 
destroyed was real and what personal. In the absence of plea 
of non est factum, the trial court properly refused to allow de- 
fendant to dispute execution of policy. Exchange Underwriters’ 
Agency of the Royal Exchange Assur. of London, Eng., vs. Bates 
et al. (Ala.) cose Coo ecesccereceroesrerteceeone 

Allegation of answer that coroner found that insured committed 
suicide presents no defense; his finding not being proof or even 
evidence of suicide. De Garcia vs. Cherokee Life Ins. Co. of 
Rome, Ga. (Tex.)...... 

Defense that policy was issued 
answers of insured as to his previous medical history, which 
were fraudulent, is insufficient in law. Defense that insured 
violated an agreement not contained in policy is insufficient in 
law on its face since entire contract must be expressed in the 
policy. Archer vs. Equitable Life Assur. Soc. of U. S. (N. Y.).. 

If employee has paid amount of defalcation defense must be pleaded 
Oklahoma Sash & Door Co. vs, American Bonding Co. (Okla.).. 

In an action on a life policy, a plea alleging a settlement and satisfac- 
tion of the claim held subject to demurrer American Workmen 
vs. James (Ala.) 

Answer based on fraud must discloge that insured elected to rescind 
after discovery. Anchor Life Ins. Co. vs. Meyer (Ind.)........ 

Answer should have alleged offer to return premiums received subse- 
quent to breach or aver that no premiums were received there- 
after. Supreme Lodge of Modern American Fraternal Order vs. 
Watkins (Ind.) 

Reply, not showing that insured was misled to his injury by act and 
conduct of insurer does not sufficiently allege estoppel. Lee va 
Casualty Co. of America (Conn.) 

Where petition failed to allege waiver of its conditions, it was not error 
to allow an amendment to include such allegation. Kimball vs. 
Horticultural Fire Relief of Ore. et al. (Ore.) 

Proper to admit in evidence conversation between beneficiary and agent. 
Atlas Life Assur. Co. vs. Moman 

Where defense of forfeiture was not properly pleaded, the exclusion 
of evidence to substantiate it was proper. Jennings et al. vs. 
National American (Mo.) 

In an action upon an alleged policy, allegation of total loss, ete., 
sufficient to admit df proof of loss. Playman vs. Commercial 
Underwriters at Commercial Interinsurance Exchange et al. (Ore.) 

Where an estoppel or waiver is not pleaded, it is prejudicial error to 
admit evidence, if properly objected to, tending to establish such 
estoppel or waiver. Fidelity Mut. Life. Ins. Co. of Philadelphia, 
Pa., vs. Dean et al. (Okla.) < 

Judgment for plaintiff for loss of sight which was not irrevocable as 
provided for in policy was erroneous. Vinginerra vs. Commercial 
Casualty Ins. Co. (N. 
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(654) 


Where complaint alleged only waiver of the conditions of the policy, 
the trial court was warranted in holding that an averment of 
the complaint was adequate. Kimball vs. Horticultural Fire Re- 
lief of Ore, et al, (Ore.) 

Ordinarily, evidence of a waiver is not admissible unless pleaded, 
this case, the point of waiver is raised in rebuttal to meet the 
defense of forfeiture attempted to be raised by defendant. 
McKune vs. Continental Casualty Co, (Idaho) 

The law of the case must be given to jury to thé extent of covering 
substantial issues developed by the evidence, whether requested 
or not, or attention be called to it or not; otherwise verdict will 
be set aside. Gainesville & N. Wi R. Co. vs, Galloway (Ga.).... 

Answers to categorical questions will be presumed to supply the com- 
pany with all the information required by it. Mass. Bonding & 
Ins. Co. vs. Duncan (Ky.) 

Burden of showing seaworthiness is cast upon insured. Plummer vs. 
Ins. Co. of North America (Me.). 

Burden of proving that note was without. consideration rests on bene- 
ficiary. Cowles et al. vs. Provident Life Assur. nee oo Ee 
(NM. ©.) cocccees 

Insurer, to avoid liability on ground of “—. must ‘prove fraud. 
Maxwell et al. vs. York Mut. Fire Ins. Co. " ovesce 

Where execution of policy is denied under oath - defendant, who -* 
alleged to be the maker thereof, burden is on plaintiff to prove 
execution. St. Paul Fire & Marine Ins. Co, of St. Paul, Minn., vs. 
Earl (Okla.) oovcce 

Where insurer set up want of consideration, it has burden of ‘proving 
sucu. Gourlay et al. vs. Insurance Co. of North America (Mich.). 

Issuance and delivery of policy is not essential to establish lability 
which may rest in parol. McCraken, Guardian, vs. Travelers’ Ins. 
Co. of Hartford, Conn, (Okla.) 

Burden of proving accidental death was upon plaintiff. 

Travelers’ Ins. Co. of Hartford, Conn, (Cal,) 

It devolved upon plaintiff to produce satisfactory evidence of fraud 
or breach of trust and sufficient to overcome presumption of 
honesty, but in such case strictness of proof required in a criminal 
proceeding is not essential to recovery. McIntyre vs. American 
Surety Co. of N. Y.—American Surety Co. vs. McIntyre et al. 
(Kan, ) 

Burden of proving that insured was not in such position as to fall within 
the terms of the policy is on insurer. National Life Ins. Co. of 
U. S. vs. Fleming et al. (Md.) 

Burden was on insurer to establish defense of misrepresentations. 
Warren vs. N. Y. Life Ins. Co. (Mo.).. 

Where wife is named as beneficiary, her acceptance is presumed. 
Breard vs. N. Y. Life Ins. Co. (La.) re 

Presumption is against suicide. Herschkowitz et al, vs. Mutual Life 
Ins. Co. (N. Y.) 

Where insurer admits the original debt, the burden is on him to prove 
that beneficiary accepted part payment, knowing that it was an 
extinguishment of the debt. American Workmen vs, James (Ala.). 

Where execution and delivery of polic¥ is admitted, burden is upon de- 
fendant to sustain contentions that statements made by insured 
were false. McEwen vs. Occidental Life Ins. Co. (Cal.)........ 


Map was irrelevant, since, if it did not include risk for which de- 
fendant’s agent had signed binder, this circumstance would not 
affect plaintiff. Nord Deutsche Ins. Co. of Hamburg, Germany, 
vs. Hart (U. 8.) 

Under insurer’s contention that suit was an afterthought, and that 
assured had settled in full, it was competent to show demand 
at an earlier date. Bachman vs. Travelers’ Ins. Co. (N. H.).... 

Admission of evidence concerning private dealings between insured and 
insurer’s agent was erroneous. N. Y. Life Ins, Co. vs. Franklin 
(Va.) 

All testimony to show rates charged for builders’ risks absolutely or 
relatively was immaterial and technical evidence as to “dwelling 
house risk’’ and ‘“builder’s risk,” was properly excluded. Nord 
Deutsche Ins. Co. of Hamburg, Germany, ys. Hart (U. 

Where it was asserted that assignment was invalid for fraud, testimony 
by plaintiff, concerning her knowledge of such negotiations, was 
immaterial. Carson vs. National Life Ins. Cm et al. (N. C.).... 

Evidence as to the cost of repairing of internal mechanism of piano 
was properly received where there was no showing of that sort 
of damage. Occidental Fire Ins. Co. vs. Linn (Tex.) 

Plaintiff’s receipt book showing date of shipment, etc., admissible in 
support of his claim. Bass vs. Williamsburgh City Fire Ins. Co. 
—Bass vs. Royal Exchange Asse. Co,—Bass vs. Phoenix Ins, Co. 
(N. Y.) 

Where insured claimed that insurer did not object to removal of goods 
to another building and consented that policy applied to such 
premises though there was no indorsement, evidence that hazard 
was less at new premises, admissible on question whether insurer 
had consented to continuation of risk. Stei!l vs. Sun Ins. Office 
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of London—Steil vs. London Assur. Corp.—Steil vs. Northern 
Assur. Co. (Cal.) 


(655) Where evidence was introduced showing that insured obtained a life 


policy by fraud, it was error to admit testimony as to his good 
character. United States Annuity & Life Ins. Co. vs. Peak 
(Ark.) 


(658) Evidence that other apartments in the same building had been entered 


is admissible to show that plaintiff's loss was the result of 
burglary. Reese vs. Fidelity & Deposit Co. of Md. (N. Y.)...... 


(659) Statement by assured to physician called to attend him on day of in- 


jury was competent evidence. Mass. Bonding & Ins. Co. vs. 
Duncan (KY.) ceccccscccces oe ‘ eee 

Evidence that several years before a ‘brother ‘of insured met a violent 
death, and another brother charged with his murder fled, has 
no bearing on the issue of insured having committed suicide. 
De Garcia vs. Cherokee Life Ins, Co. of Rome, Ga. (Tex.)...... 
action on policy issued to agent, defended on ground of suicide, 
excepted from risks, evidence that agent had delivered notes to 
insurer purporting to have been given for premiums due on 
policies.sold, which had never been executed by the parties whose 
names had been signed thereto, in connection with the agent’s 
conversation that he had bought poison with suicidal intent, 
admissible to show motive. Rosman vs. Travelers’ Ins. Co. of 
Hartford, Conn. (Md.). 

Exclusion of testimony as to. contents of a “letter which might have 
shown an intent to commit suicide, was error, Herschkowitz et al. 
vs. Mutual Life Ins, Co. (N. Y.) . 

Where insurer claimed waiver by failure to timely assert liability, ‘it 
was competent for insured to testify that insurer’s agent told 
him to proceed as he did. Bachman vs. Travelers’ Ins. Co. 
(N. H.) cove 

Company’s secretary in response “to “notice ‘ot ‘loss replied that insured 
would hear from them about the time he settled with 
another company. The letter though incompetent to show waiver 
was admissible to show waiver by estoppel to allege laches 
of insured in failing to make claim and sue as required by the 
policy. Kimball vs. Horticultural Fire Relief of Ore. et al. (Ore.). 

Evidence held sufficient to sustain a verdict and that proofs of loss 
were furnished. Larson et al. vs. Central Nat. Fire Ins. Co. of 
Til. (Neb.) eeeoce esecese 

Held to show plaintiff's ‘negligence in not “examining ship’s appliances 
either before or after launching. Plummer vs. Insurance Co. of 
North America (Me.) 

Held to show ownership of property in ‘the ‘plaintife, ‘and knowledge of 
defendant’s agent of that oeneeee Etheredge et al. vs. Aetna 
Ine. CO. (CB. Gi) cvcces 

Held to sustain a finding that “assured’s answers to questions were 
truthful. Mass. Bonding & Ins, Co. vs. Duncan (Ky.)........+.. 

Where it was contended that settlement was obtained by duress, 
evidence held sufficient to sustain the plea thereof. Fire Ass’n 
of Philadelphia vs. Richards et al. (Tex.)......... aebekenewe 

Mere reference to a wall as a party wall would not defeat recovery. 
Campbell vs. Germania Ins. Co. (MO.)...ccceccccscvccccccccsecs 

The evidence justified a finding that the hemorrhage came as a result 
of an injury, as claimed by the plaintiff, and not from cancer, as 
claimed by defendant, and court was in error in granting de- 
fendant’s motion for judgment notwithstanding verdict. Ashelby 
vs. Travelers Ins. Co. of Hartford, Conn. (Minn.)......eseeeeee0. 

The evidence showed that the note was supported by consideration. 
Cowles et al. vs. Provident Life Assur. Society of N..Y. (N. C.).. 

There was no fraud in securing policy by reason of fact that bene- 
ficlary was not assured’s a Afro-American Life Ins, Co. 
vs. Adams (Ala.) ......- ove 

Question of waiver of proofs of loss was for the jury. Atlas Assur. Co., 
Limited, of London, vs. Kettles—-Kettles vs. Atlas Assur. Co., 
Limited, of London (Ga.) 

Where the defense was false statements, and evidence’ was conflicting on 
whether assured had been a victim of self-pollution, question 
was for the jury. Schas vs. Equitable Life Assur. Society of 

Evidence insufficient to show that insured made any kwowingly 
false declaration as to condition of health. Northwestern Mut. 
Life Ins. Co, vs. Farnsworth (Colo.) 

Evidence of another examiner in regard to purchase of insured’s 
medical practice and his knowledge of insured’s health, properly 
excluded as immaterial. Northwestern Mut. Life Ins. Co. vs. 
Farnsworth (Colo.) ........ ° 

Evidence sufficient to establish defense of fraud. Bass vs. Williams- 
burgh City Fire Insurance Co.—Bass vs. Roy | Exchange Asse. 
Co.—Bass vs. Phoenix Ins. Co. (N. Y.).... 

Evidence that employee of a garage took an automobile with intention 
of returning to owner. who left it for repairs, is insufficient to 


show theft. Stuht et ux. vs. Maryland Motor Car. Ins. Co. 
CWash.) .ccccee esvese 
(35) 
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It is not essential that the circumstances exclude every hypothesis 
other than that injury was sustained through burning of 
building. Curran vs. National Life Ins, Co. of U. 8. (Pa.) 

Undisputed facts are such that it was error to overrule demurrer to 
plaintiff's evidence and that instructed verdict requested by 
the defendant should have been directed. L’Ecuyer vs. Indemnity 
Life & Accident Co. of Minneapolis, Minn, (Kan.) 

On question of waiver of forfeiture, held to sustain verdict for plain- 
tiff. Webber vs. Southern Life & Trust Co, (8S, C.) 

The evidence sustains the verdict that policy was in force when 
sured died and that his death was through accidental means. 
Huestis vs. Aitna Life Ins. Co. (Minn.) 

Evidence justified trial court in finding there was no larceny or em- 
bezzlement for which plaintiff was liable to the employer on bond. 
Fidelity & Deposit Co. of Maryland vs. Nordmarken (N. D.).... 


Evidence sufficient to establish the fact that notice of accident was 
given and proof of the injury was made, Rabb vs. North Amer- 
ican Accident Ins, Co, (Idaho). 

Held to show that machine upset at edge of a bank, when the driver 
was attempting to make a quick turn, and that the damages were 
the result of its falling over the bank, and not by any collision, 
Stuht et ux. vs. United States Fidelity & Guaranty Co. (Wash.).. 

Held to establish the relation of principal and agent between the in- 
surer and another company to which application for the entire 
risk was made and through which the policy sued on was 
issued as a participation in the risk applied for. Goebel et ux. 
vs. German-American Ins. Co. of Pa, (Md.) 

There was never any lability on the policy since it was not actually 
accepted, and had expired before the assignment and subsequent 
suit. Maryland Casualty Co, vs. Grace (Miss.) 

Proof was sufficient to establish waiver of loss. American 
Co, vs. Donahue et al. (Okla.) 


When applicant said he was in sound condition mentally and physically, 
he did not mean that he was as sound as the strongest, or even 
the average, man, since the question related only to his own 
condition. Mass, Bonding & Ins. Co. vs. Duncan (Ky.).......... 

Question whether adjuster received estimates of cost of rebuilding is 
for the jury. Milwaukée Mechanics’ Tns. Co. vs. Fuquay— 
Southern States Fire Ins, Co. vs, Fuquay (Ark.). 

Question whether statements were intentionally false were for the jury. 
Willis et al. vs. Horticultural Fire Relief of Oregon (Ore.)...... 

Whether statements in proof of loss were material and false was for 
the jury. Royal Ins. Co., Ltd., vs. Scritchfield. (Okla.)...... 


Question of waiver of proofs of loss was for the jury. Atlas Assur. Co., 
Limited, of London, vs. Kettles—Kettles vs. Atlas Assur. Co., 
Limited, of London (Ga.) 

Whether injury to insured resulted from exposure to obvious. ‘danger 
was for the jury. Hickman vs. Ohio State Life Ins. Co. (Ohio). 

Where it appeared that fire was caused by gasoline engine, question 
whether there was a custom to use such engines in barns and its 
bearing on the case, was for the jury... Bouchard vs. Dirigo Mut. 
Fire Ins. Co. (Me.) 

Question for jury whether the question was pA RT asked, and whether 
the faise answer was given by insured. Clark vs. North 
American Union (Mich.) 

Whether insured misrepresented value, was for the jury. 

Union & National Ins. Co. vs. McKone . 

Presumption is against suicide. Herschkowitz et al. vs. Mutual Life 
Ins. Co. (N. Y.) 

Insurer’s waiver of provision for immediate notice was for the jury. 
Lee vs. Casualty Co. of America (Conn.) 

Where there was an unsigned rider attached to policy in violation of 
provision of policy, evidence left in doubt whether policy was 
actually delivered to insured as a _ binding contract, court 
properly submitted question to jury. Curran vs. National Life 
Ins. Co, of U. S. 

Evidence of insured’s suicide was a question for the jury. 

Travelers’ Ins. Co. of Hartford, Conn. (Md.) 

Question of what constitutes reasonable time to demand appraisement 
is ordinarily one for the jury. Springfield Fire & Marine Ins. Co. 
et al. vs. Hays & Son (Okla.) 


Where defendant rested without giving any proof under its denial of 
the alleged value of the goods, only on the court’s statement that 
it would instruct plaintiff had an insurable interest to extent of 
$300, it would not be justified in directing a verdict for face value 
of policy. Osborne et al. vs. Phoenix Ins. Co. of Hartford, Conn. 
(Wash.) 

Question whether answers were false and intent of applicant in making 
them, is a question of fact for jury, or for court sitting as a jury. 
Shawnee Life Ins. Co, vs. Watkins (OkKla.)... 

Insurer’s waiver was a question for jury. Webber vs. Southern Life & 
Trust Co. (8S. C.) 
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Defense of forfeiture for nonpayment was a question for trial court. 

Webber vs. Southern Life & Trust Co. (S. Cr)... eee eee eee eee e eee 

Credit insurance—misrepresentations—breach of warranties. On the 

! facts stated verdict should have been directed for defendant. 
Edward C. Moore Co. vs. American Credit Indemnity Co, of 

Ny. Xi. CRs Be Pic cece ee hee 0.085.00bb oy eee kote tbs 6 OE Cn 6 6 698 OF Oo. cep ee 

Suicide. Trial judge did not err in directing a verdict for the de- 
fendant company. Hodnett vs, Agtna Life Ins, Co.—A®tna Life 

Ins. Co. VB. Hodmett (GG.) ove ccvcccccccscccvcsctevesevesssevudesio 

There was conflict as to the date of the sale of the automobile and 
whether company was fully informed of those issues were settled 

by the jury. Commercial Union Assur. Co., Ltd., of London vs. 

Lyon & Koely €GRi) + 606 cv cede ek caer ees ¢ csr he kee ROR COS BES EOE 

Court will not determine as a matter of law the question of how in- 
sured met his death where the opinion of scientists differ. 

Greenlee vs. Kansas City Casualty Co. (MO0.).....cceeeeeeeeeeres 

It was not error to submit to the jury whether the transaction should 

have been mentioned in answer to the question and whether the 

failure to mention it proceeded from bad faith. Kansas State 

Mut. Hail Ass’n vs. Title Guaranty & Surety Co, et al. (Kan.)... 

(669) Requested charge that, the market value of instrument not having been 
shown, plaintiff could not recover, was properly denied. Occident 

Fire Ins. Co. vs. Linn (Tex.).......+. ec ches CRE RO wes KowEeeeeres 

Where plaintiff claimed that policy had been assigned to her, a 
charge that if deceased voluntarily signed assignment knowing 

what was in document, burden was on defendant to show that 

assignment was procured by fraud was correct. Carson vs. 

National Life Ine. Co. et al. (N. Crdecnccccccccvcccccccesvecvervene 

Instruction relative to the payment of premium and good health of in- 
sured was proper, N. Y. Life Ins, Co. vs. Franklin (Va.)...... 

Conclusion that there was an incorrect value in first place would be 
justified and insured protected against any deduction in event of 

total loss under statute. La Font vs. Home Ins. Co. (Mo.)...... 

(670) Where there was no testimony that death of animal was due to one of 
excepted causes, the court is warranted in finding that the horse 
died from disease or accidental injuries as covered by the policy. 

National Live Stock Ins, Co. vs. Warren (TeX.)......05eeeeeeeees 

(672) Plaintiff, entering into a combination of firms, corporations, etc., to 
provide indemnity for each other did not create any express trust 

in favor of any member of combination; and hence a personal 

judgment against attorneys for loss under an alleged policy was 

error, Playman vs. Commercial Underwriters at Commercial 
Interinsurance Exchange et al. (O7re€.)...ccccccscccvccecvvsodens 

(675) Statute relating to attorney’s fees applies to indemnity companies, and 
such fees to be so taxed as costs relate only to the remedy and are 

to be so taxed without regard to whether the contract sued upon 

was entered into before or after the enactment of the statute, 

N e-Schneider-Fowler Co. vs. Bridges, Hoye & Co. et al. (Neb.). 

Court authorized to allow plaintiff a reasonable sum and as an attorney 

fee, although the policy relates to property situated in another 

state, Merriam Mortgage Co. vs. St. Paul Fire & Marine Ins, Co. 

(Kan,) 















































XIX. Reinsurance. 


(677) Reinsurance binder was valid even though issued prior to the issuance 
of the binder for direct insurance, but that the plaintiff could 
not recover because of a mutual intention to abandon the 
temporary contract of reinsurance evidenced by the defendants’ 
unsuccessful endeavors to obtain forms, the letter returning the 
application, and the plaintiff's gilence and inaction during the 
long period preceding the occtirrence of the loss. Globe & 
Rutgers Fire Ins. Co. vs. London Mut. Fire Ins. Co, of Can.— 
Globe & Rutgers Fire Ins. Co. vs. Wellington Mutual Fire Ins. Co. 
CO Wid” he LVih ove cuis'wans ve whblen ibeabs a Vee his vee Vhs ee nEs 

(679) Liability of reinsurer must be determined by law of state wherein 
contract of reinsurance upon which beneficiary relies was made. 
Garretson vs. Western Life Indemnity Co, (lowa.).........06... 

(681) Reinsurance binder was valid even though issued prior to the issuance 
of the binder for direct insurance, but that the plaintiff could 
not recover because of a mutual intention to abandon the 

. temporary contract of reinsurance evidenced by the defendants’ 
unsuccessful endeavors to obtain forms, the letter returning the 
application. and the plaintiff’s silence and inaction during the 
long period preceding the occurrence of the loss, Globe & 
Rutgers Fire Ins. Co. vs. London Mut. Fire Ins. Co. of Can.— 
=o Rutgers Fire Ins. Co. vs. Wellington Mutual Fire Ins. Co. 
(N. oP ecveccetberectdeaddcee vost gapped et heed er dne bow eevccoe 

4684) Reinsurer is liable either under its reinsurance contract or subsequent 
agreement with assured. Garretson vs. Western Life Indemnity 
COE ROU | oo a PERCE Es ce COTER OME Eis oes che dae erat anda 

(686) Held to show acceptance by assured of reinsurance so as to bind assured 
and = beneficiaries. Garretson vs. Western Life Indemnity 
Co. (lowa) 






























330 


620 


701 


232 


655 


655 





























































XX. Mutual Benefit Insurance. 


(A) 
(687) 


(692) 


(693) 


(694) 


(699) 


(708) 


(711) 


(716) 


(718) 


(719) 


(B) THE CONTRACT IN GENERAL. 
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CORPORATIONS AND ASSOCIATIONS. 
Whether company did an old line or fraternal business was determined 
by character of the policy. Jennings et al. vs. National American. 


CI) one 0eb NSs.6 0:6:0p 0650000. v.06 0b 0.06886 16.008 Hob 060 € eercccccece 
Defendant has burden. of showing ‘authorization to” ado business in state. 











Keeton et al. va. National Union (M0.).....cceeeceeeeeeseeences . 520 


Reorganization of association, which limited class of * persons from 
which member may select or designate beneficiary, does not affect 
policy thcretofore issued nor change the designation of a bene- 
ficlary which was valid when made. Lentz et al, vs. Fritter 


(Ohio) ..... . Sab rvscessobecesse Secvcveccccoe LIS 


In order to be deemed necessary to purposes of a fraternal beneficiary 
society, a change in its by-laws need not be indispensible to that 


end. Uhl vs. Life & Annuity Ass’n (Kam.).....ccccccscseccece 656 


While as to internal affairs of a corporation the decisions of its 
tribunals, if not violative of law, may be conclusive as to mem- 
bers of the corporation, the contract rights of members under 
benefit certificates are not internal affairs and may be adjudicated 
by the courts. Zaremba vs. International Harvester Corp. (Wis.). 

Where defendant took over policy issued to plaintiff in a defunct com- 
pany, beneficiary was entitled to recover. — vs. Royal 
men. Goctety ot al. (N, Cu) cccccecees o8.5.e OA ae oe ee crerwes 

Court of equity has jurisdiction to protect ‘trust | ‘fund. Court can 
appoint receiver to take over assets of company to pay matured 
ciaims. Dill et al. vs. Supreme Lodge, Knights of Honor (Mo.). 

Insurer cannot object to appointment of receiver by Federal courts. 
Dill et al. vs. Supreme Lodge, Knights of Honor (Mo.)........ 

Relationship of certificate-holder and order is that of insurer and 

insured, subject to general principles ordinarily prevailing. 

Robinson vs. Brotherhood of Locomotive Firemen and Engineers 

DOE MED Sb RhESCEAGEEATASE EDO SE OC UEUSLESD ODO RERGEDO OS 0 Rb C50-00b 


ansurance contract between an association and its member consists 
of application, certificate, constitution and by-laws, read together. 
Newman vs. Supreme Lodge, Knights of Pythias (Miss.)........ 
Insurance contract between an association and its member consists 
of application, certificate, constitution and by-laws, read together. 
Newman vs. Supreme Lodge, Knights of Pythias (Miss.). ; 
Statute requiring that application, charter, etc., must be attached to 
policy as condition to being admissible in evidence or being con- 
sidered part of the contract, does not apply to a case where it 
is necessary to resort to unattached. Nuetzel vs. Travelers’ 
go eg ee A ee ee eee eee ee ere. Pree PRT Ee 
Fraternal association, under power to amend its laws whether reserved 
in its constitution and laws or in its insurance contracts with its 
members, may so amend its laws as to bind its members and 
affect their pre-existing contracts, provided the amendment be 
reasonable and does not radically alter such contracts, ee 
vs. Supreme Lodge, Knights of Pythias (Miss.)........ees00. 
On the facts stated, increase in plaintiff's assessment over rate 50 
specified was not invalid since it did not violate the contract. 
Newman vs. Supreme Lodge, Knights of Pythias (Miss.)..... . 
‘Where member agrees to be bound by future amendments to its laws, a 
reservation is implied that changes are to be fair and reasonable. 
Uhl va. luife & Annulty Asa’n (KHan.)....cescescccccsccccccsseces 
Statute applied to certificates issued prior to its adoption. Supreme 
Council Catholic Kts. of America vs, Fenwick et al. (Ky.)...... 
Plaintiff was bound by limitation provision, though enacted subsequent 
to his acceptance of certificate. Faulk et al. vs. Fraternal Mystic 
Cigcle Ot. BL CN. Crdecececeesnverscsovevecvsevicccvctsvevsceoes 
Liability of association to pay member specified sum on his attaining 
sixty-nine years of age is not affected by amendment after 
fssuance of certificate. Palmer vs. Protected Home Circle (Pa.). 
Provision permitting change of rules must be read with another pro- 
vision that no member shall be deprived of any right to which 
he became entitled when he joined, Stewart vs. Thorburn 


CES Tea diry ach wine's 9 chp 0d cc cc duopwecdteseee eee tencevecsebeerwesresacs 
Certificate holder bound by a change making certain “eae benefi- 
eleries. Dean et. al. V8. Dean CWiIs.). oc cdvvccvcccedcvcccecccccces 


Where by-laws were amended so as to exclude from. sick’ benefits all 
those living outside Greater New York, and insured thereafter 
removed from Greater New York and continued paying assess- 
ments, he was nevertheless entitled to sick benefits since the 
amendment as to him was invalid, Cipriano vs. Societa San 
Malvatore GN. Zi) cveivccccvrresccsdevessecsecsviccsegecene 


(722) When a statute in restraint of company’s action is made for the pro- 


tection of the policyholder. a recovery on the policy may be 
ordinarily had, although the contract is in breach of the regu- 
lation. Morgan vs. Ro;al Ben. Society et al. (N. C.).....50e- 
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Sovereign Camp could provide for death benefit covered by each suc- 
cessive payment. Sayre vs. Sovereign Camp, Woodmen of the 
World (Wis.) cooeee 

Certificate issued contrary to “rules could not be recovered upon, 
Robinson vs. Brotherhood of Locomotive Firemen and Engineers 
(N, C.) 

Fraternal order, unless it falls within the designation of a secret order, 
cannot avoid the policy on ground of misrepresentations not 
affecting the risk. Eminent Household of Columbian Woodmen 
vs. Gallant (Ala.) * accecee 

Beneficiary could not recover whether’ ‘assured’s misstatements were 
unnecessarily made or not, since the courts will enforce whatever 
contract competent persons desire to make so long as it is not 
illegal and against public policy. Beneficiary could not recover 
though the representations were not warranties, as the matters 
misrepresented were material to the risk. Supreme Lodge of 
Modern American Fraternal Order vs. Miller (Ind.).......++e. 

Clause invalidating policy for making untrue statements, breaches 
of warranties and that the policy was void if any of the answers 
were not true, is a valid agreement. National Americans vs. 
Ritch (Ark.) gees 

There was a breach of warranty where assured made deliberate ‘talse 
statements as to date of attack of typhoid fever. Brotherhood 
of American Yeomen vs. Fordham (Ark.).... 

If answer did not in fact deceive, there was no ground for avoiding 
policy. Knights of Modern Maccabees vs. Gillespie (Ala.) 
Policy wag void as representations were material and false. Peterson 

vs. Independent Order of Foresters (Wis.) 

There was no breach of her warranty of “good health’? where insured 
had a disease unknown to her. Greenwood vs. Royal Neighbors 
of America (Va.) 

Where applicant knew that forty-five was the age limit, he was bound by 
such limitation. Robinson vs. Brotherhood of Locomotive Fire- 
men and Engineers (N C.) 

A local president not being authorized to make waiver, and plaintiff 
and her intestate having colluded with the president to defraud 
the association, there was no waiver of the provision of the 
constitution. Klein vs. Supreme Council of Loyal Ass’n (N. Y.). 

Insurer was estopped from denying that application had been accepted 
and contract made; and secretary of local lodge, in accepting 
dues contrary to his instructions, was agent of Grand Lodge, and 
his act was its act. Frank vs. Switchmen’s Union of North 
America (Wash.) 

Member ratified change in by- laws by paying subsequent assessment 
without protest. Ferguson vs. Grand Lodge of Iowa Legion of 
Honor (Iowa) 

Plaintiff was not estopped to claim sick benefits by making payments 
of dues to the society after removing from Greater New York. 
Cipriano vs. Societa San Salvatore (N. Y.) 

Plaintiffs, if entitled to recover at all, are limited to amount of the 
certificates as reduced. Reiter et al. vs. National Council of 
Knights and Ladies of Security (Minn.) 

Although language employed in insurance contract must be construed 
strictly against insurer, its ordinary and natural meaning can- 
not be perverted. Munger vs. Bretherhood of American Yeomen 
(Towa) 

Beneficiary of fraternal society’s certificate is entitled to a liberal and 
favorable interpretation of the contract. Greenwood vs. Royal 
Neighbors of America (Va.) : 

If policy is susceptible of two constructions, one favoring the assured 
should always be adopted. Continental Beneficial Ass’n vs. 
Holt (Ky.) 


DUES AND ASSESSMENTS 


That holder of certificate pays illegal assessments levied against certifi- 
cate, rather than take chance of forfeiture does not estop him 
or his beneficiary from questioning legality of subsequent assess- 
ments. Supreme Council Catholic Kts. of America vs. Fenwick 
et al, (Ky.) 


FORFEITURE OR SUSPENSION. 

Where benefit association exacted illegal assessments, beneficiary was 
entitled to recover excess of the illegal over legal assessments. 
Supreme Council Catholic Kts. of America vs. Fenwick et al. 
(Ky.) 

Statute regarding representations does not apply to mutual benefit in- 
surance, Peterson vs. Independent Order of Foresters (Wis.)... 

Excessive or intemperate use of intoxicants defined. Wising vs. 
Brotherhood of American Yeomen. (Minn.) 

The certificate lapses absolutely on failure to pay any assessment. 
Cunditions declaring certificate ipso facto void upon omission to 
pay dues or assessments at the time exacted are valid. Munger 
vs. Brotherhood of American Y.omen (Iowa) 
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Member's suspension continued after June and until time of his death 
so that beneficiary could not recover. Haycock vs, Sovereign 
Camp, Woodmen of the World (Wis.) 

“In arrears’? means to be behind in the payment of that which is due. 
Grand Court of Texas Independent Order of Calanthe vs. Johns 
(Tex,) 

Provision for forfeiture in case of nonpayment on or before fixed date 
is valid. Crawford et al. vs. North American Union (Mo.) 
Where assessments as increased were invalid, insured or his beneficiary 
might recover on certificate. Supreme Council Catholic Kts. of 

America vs. Fenwick et al. (Ky 

Defendant indicated to insured it would not receive assessments 
unless she was re-examined, which condition was unauthorized, 
unless insured was ey suspended, and, therefore, assured was 
not obliged to tend assessments. Reiter et al. vs. National 
Council of Knights and Ladies of Security (Minn.) 

No waiver of provision against concubinage that certain officers of local 
lodge, knowing the facts, continued to accept premiums from 
aaqmred. Vant vs. Grand Lodge, Knights of Pythias, of S. C. 
a 3 

Though it was provided that failure to pay an assessment would work 
a suspension, clerk of local camp, by collecting assessments, 
may bind the general insurer. Crumley et al. vs. Sovereign 
Camp of Woodmen of the World (S. C. 

It is a general rule that officers of benefit association have no authority 
to waive its by-laws. Crowley vs. A. O. H. Widows’ and 
Orphans’ Fund (Mass.) iz 

Sovereign camp organized on larger camp plan and ‘issuing death 
benefit certificates could provide that notice to local clerk of 
matters not necessarily involved in or part of his duty of collection 
and remittance would not be notice to the supreme camp. 
cock vs. Sovereign Camp, Woodmen of the World (Wis.) 

It was unnecessary to determine to what extent local officers could bind 
the insurer by waiver or estoppel. Knights of Modern Maccabees 
vs. Gillespie -(Ala.) 

Whether local agent was authorized to waive forfeiture is immaterial 
where the jury found that general manager waived such con- 
ditions. Lone Star Ins. Union vs. Brannan (Tex.).. 

Where secretary of order knew of the falsity of statements and medical 
examiner must have discovered their falsity and insurer for two 
years continued membership, it is estopped to set up such falsity 
of statements. McRory vs. Independent Order of Puritans 
(Colo.) 

Where insurer issues a policy with full knowledge of misrepresentation 
it is estopped from insisting on a _ forfeiture. Robinson vs. 
Brotherhood of Locomotive Firemen and Engineers (N. C.).... 

Where order with full knowledge that member had engaged in pro- 
hibited business received and retained assessments, it was 
estopped to deny liability. Peterson et al. vs. Grand Lodge, 
A. 2... We EE. DO. 

Insured did not waive its rights to defeat claim for death resulting 
from hazardous occupation, Frain ys. Modern Woodmen of 
America (Colo.) 

That insurer accepted checks in payment of assessments mailed on 
last day of month in which they could be paid does not show 
waiver of provision requiring payment within month under 
penalty of forfeiture. but merely of right to demand payment in 
cash. Crawford et al. vs. North American Union (Mo.) 

Expulsion is ineffective where the member was not notified. Raab 
et al. vs. National Slavonic Society of U. S. of America (N. Y.).. 

Where by-laws provided procedure for suspension, summary suspension 
by local lodge was invalid. Grand Court of Texas Independent 
Order of Calanthe vs. Johns (Tex.) 

Where insurer led member to believe that it would not insist on payment 
within stipulated month, it could not, without notice of intention 
to require strict compliance, enforce provision for forfeiture. 
Crawford et al. vs. North American Union (Mo.) 

Held that plaintiff could recover death benefit where the decedent was 
never suspended, but was in good health at the time of the 
arrearages. National Council, Junior Orcer United American 
Mechanics vs. Barbour (Md.) 


BENEFICIARIES AND BENEFITS. 

Where Association issued certificate payable to fiancee of member 
although purpose of insurance was to furnish insurance for 
protection of widows and orphans of members, association having 
received premiums cannot avold payment on the ground that it 
was ultra vires, the beneficiary designated being authorized by 
statute, Christenson et al. vs. Riad Temple, Ancient Arabic 
Order Nobles of Mystic Shrine of Sioux Falls, et al. 

Wife named as beneficiary, who thereafter procures absolute divorce 
without accruing alimony, forfeits rights to henefits Giffin vs. 
Grand Lodge of A. O. U. W. of Neb. (Neb.) 
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ne EEEEEEnennnmmereant 


Use of the word “‘legatee’”” means some one whom insured is authorized 
to designate as legatee, Christenson et al. vs. El Riad Temple, 
Ancient Arabic Order Nobles of Mystic Shrine of Sioux Falls 
GE GL. GR Dida cicc ch bn0 sce cic 606s eibavncnccngendeterGeadeeuesedse 

Beneficiary in benefit certificate has no vested interest therein during 
life of policyholder. Lentz et al. vs, Fritter (Ohio)...... 

Owner of policy in reorganized insurance association may change 
beneficiary to conform to restrictive provisions of an amended 
statute or constitution and by-laws of society. Lentz et al. vs. 
Pritter (QRIO) .ccccocccccccccsccvcsenceecccers cavewocsce 

A member in good standing haa ‘a right to change the ‘peneficiary at 
any time upon complying with the provisions of the by-laws of 
the defendant. Modern Woodmen of America vs. Terry (Okla.). 

Upon death of deceased and payment of benefit to the sister, her equi- 
table expectancy, under the certificate, became a legal vested right, 
determining the prior equitable right of the wife to a quasi 
specific performance of the antenuptial agreement, since the 
husband had legal power to change the beneficiary. Ryan vs. 
Boston Letter Carriers’ Mut. Ben. Ass’n of Boston et al. (Mass.). 

Where on affidavit by member that original policy of insurance been 
lost or mislaid, fraternal insurer issued new policy payable to a 
different beneficiary, and order did not question its validity, such 
policy, notwithstanding second beneficiary was ineligible, canceled 
original and no rights can be predicated thereon. White et al. 
me ere rr eer rrr ere ire eee ee 

3eneficiary by designation in certificate acquires no vested rights until 
after death. Christenson et al. vs. El] Riad Temple, Ancient Arabic 
Order Nobles of Mystic Shrine of Sioux Falls et al. (S. D.)........ 

Beneficiary in mutual benefit policy has no vested interest during life 
of insured. Sykes vs. Armstrong (MI8S.).........eeeceeeceeeves 

Owner of policy in reorganized insurance association may change 
beneficiary to conform to restrictive provisions of an amended 
statute or constitution and by-laws of society. Lentz et al. vs. 
Writter (ORIG) occccecccccens senweeste n0e5soetcnnen soese 

A member in good standing haa a right to change the beneficiary “at 
any time upon complying with the provisions of the by-laws of 
the defendant. Modern Woodmen of America vs. Terry (Okla.). 

As the member had done all that the by-laws required to effect a 
change of beneficiary, equity would regard that as done which 
ought to have been done. Hayden vs. Modern Brotherhood of 
America et Al. (IOWR):.ccsvwrrcccvoccdorodvercredtrcccccccccces 

Change of beneficiary was effectual and brothers and sisters were en- 
titled to the benefits. Robinson vs. Robinson et al. (Ara.)...... 

Where insured through false affidavit secured second policy in favor 
of his paramour, first being in favor\of his legal wife, objection 
can be raised only by order and not by original beneficiary. 
White. ot at..- Ver Write, CRRIGR oe cc ccisiees cope nears co stvotineces 

Where member wishing to change beneficiary did not do so in the man- 
ner prescribed, there was no change. Officers of order could not 
by mere silence waive insured’s attempted change of beneficiary 
without compliance with the laws of the association. Dean et al. 
VR TIGA -CUGR) 6d 0 0:0 eoele eee cleew ie. esledip 6b 0's Chaat n% > 

Beneficiary in mutual benefit policy has no vested interest during “Tite 
of insured, Sykes va. Armstrong (MIG) 6... ccccccteccecccsecs 

Where person designated died before insured and there was no further 
designation, stepdaughter of insured who was not an heir could 
not recover against heirs in such case, O’Brien et al. vs. 
Grand Lodge, A. O. U. W. of Mass. et al. (Mas@.)...........4.- 

Under the constitution and by-laws proceeds, in absence of designation 


would go to the widow, orphans, ete. Sykes vs. ee 
(MAGE. ic seeccc ces Res Sec esodde he secede se sooreorteveiice inde dwe 


Where insured was shot and killed by another before he committed 
any act other than to curse and abuse his assailant, he was not 
killed in an affray. Eminent Household of Columbian Woodmen 
vs. Gallant (Ala.)....... bobWVUsoccvoedeee ee 

Recovery could not be denied because insured was suffering from some 
other disease as cancer produced by the injury or because he 
was afflicted with some independent disease not proximate cause 
of death. Skinner vs, Commercial Travelers’ Mut. Accident Ass’n 
ei) Severe Cree Ce eee ee ee er re ere Te ere errr 

Death was directly traceable to the hazardous occupation which was 
excepted. Frain vs. Modern Woodmen of America (Colo.)...... 

Held that a fracture such as some of the evidence tended to show was 
covered by contract, as one definition of the word ‘broken’ is: 
“Separated forcibly into parts; fractured; shattered; ruptured; 
as * * * a broken limb.’”” Southern Woodmen vs. Morris 
CRAIGS) nc ctivdcc wel sReneupthd s bed ebibe idm bie themes daatdalld tes sss 

Provision that insurer would pay fifty per cent of the amount of the 
policy in case of suicide after one year, was void under the 
statute. Payment of one-half of face value of the policy, in view 
of the statute relating to suicide, would be considered as pay- 


ment on account. Weber vs. Head Camp, Pacific Jurisdiction, 
Woodmen of the World (Colo.) 
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Defect in proof of death of insured who had disappeared seven years 
was waived when the board received and retained it, without 
proper notice of dissatisfaction. Werner vs, Fraternal Bankers’ 
Reserve Society (Iowa) eoeee 

Proofs of death need not be presented until presumption of death trom 
seven years’ uncxplained absence arises. Benjamin vs. District 
Grand Lodge No. 4, Independent Order B’Nai B'rith (Cal.). 

Denial of liability waives right to insist on proofs of death. 
Fraternal League vs. Sweeney (Ind.)... 

Where company refused to furnish proof forms, it waived requirement 
that proofs be made on blanks furnished by it. Page vs 
Modern Woodmen of America 

Where benefit certificate required notice only in case of death or 
permanent and total disability, notice of an accident resulting 
in a broken arm was not required. Southern Woodmen 
Morris (Ala.) 

On facts stated, member whose claim for total disability of another 
nature than enumerated in the certificate is rejected by board 
has no right of recovery. Rieden vs. Brotherhood of Railroad 
Trainmen et al, (Tex.) 

Reinstatement about eight years after certificate was issued did not 
affect death benefits according to the graduation clause. Con- 
tinental Beneficial Ass’n vs. Holt (Ky.) 

Advancements by stepdaughter having been beneficial in preserving 
property she was entitled to be reimbursed. O’Brien et al. vs. 
Grand Lodge, A. O. U. W. of Mass. et al. b 

Under statute benefit association could not discharge its obligation 
to member except by paying on death of member although as- 
sociation adopts a by-law authorizing such settlement of its 
obligation. State ex rel. Brewster, Atty. Gen,, vs. Grand Lodge, 
A. O. U. W. of Kansas (Kans.) 

Company had no ground to complain of an instruction that plaintiff 
was entitled to interest from time the amount was due. Southern 
Woodmen vs. Morris (Ala.) 


ACTIONS FOR BENEFITS. 


Cause of action providing for payment on “satisfactory evidence” of 
death does not arrive until lapse of seven years after disappear- 
ance. Benjamin vs. District Grand Lodge No. 4, Independent 
Order B’Nali B’rith (Cal.). Pa wlas sak 

Beneficiary was entitled, after presenting” claim. to the superintendent, 
to resort to the courts. She was not compelled to appeal to the 
board, as required by the policy. Zaremba vs. International 
Harvester Corp. (Wis.) . 

Provision requiring assured to exhaust his Temedies by ‘appeal within 
order before bringing suit, is valid and failure to observe pre- 
cludes recovery. Peterson vs. Independent Order of Foresters 
(Wis. ) 

Under statute fraternal benefit. association is a “‘life insurance company,” 
so that it may be sued in county in which beneficiary resides. 
Masonic Benefit Ass’n of Stringer Grand Lodge of Miss. vs. 
Dotson (Miss.) 

Statutes have no application where suit upon a death benefit ‘certifi- 
cate of a fraternal society was prematurely brought. Werner 
vs. Fraternal Bankers’ Reserve Society (Iowa)............ 

Suit for recovery of premiums more than year after cause of action 
accrued could not be maintained. Faulk et al. vs. Fraternal 
Mystic Circle et al. (N.C, 

Action properly brought by wife and children. Raab et al. vs. National 
Slavonic Society of U. 8S. of America (N. Y.). 

Reinsurance constituted “transaction of business” in ‘this state. 
Kulberg vs. Fraternal Union of America (Minn.)............. 

Evidence fails to support an inference that defendant had a place of 
doing business in Bibb County. District Grand Lodge No. 18, 
etc,, vs. Hall (Ga,). 


Complaint is su:ficient, showing that the policy was in existence when 
insured died. Eminent Household of Columbian Woodmen vs. 
Gallant (Ala.) oercecccee 

Defense that plaintiff's proofs ‘of death were not satisfactory was not 
open to defendant as it had given no notice thereof. Gilchrist 
vs. Mystic Workers of the World (Mich.). 

Plaintiff can amend his general count on a policy by adding counts’ in 
assumpsit, debt or covenant. Patterson’s Adm’r vs. Modern 
Woodmen of America (Vt.). ee 

Form for complaint on policy provided by “Code, ‘does not apply — to 
action on benefit certificate. Sufficient to allege authority of 
such officers or agents to waive condition. Knights of Modern 
Maccabees vs. Gillespie (Ala.) 

Beneficiary having pleaded performance of conditions precedent as to 
proofs of death, may, under such plea, prove a waiver of the 
conditions. Union Fraternal League vs. Sweeney (Ind.) 
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(817) Wher- condition alleges beneficiary caused assured’s death, it has the 
burden of proving its :lea, and he is entitled to the presumption 
of innocence. Patterson’s Adm’r vs. Modern Woodmen of 
America (Vt.) 

Burden of proving that plaintiff’s right under certificate “has been for- 
feited was on defendant. Crowley vs. A. O. H. Widows’ and 
Orphans’ Fund (Mass.) 

Defendant has burden of proof of forfeiture. White vs. 
Brothers and Sisters of Mysterious Ten (Mo.). 

Evidence of assured’s attempt to commit suicide seven months before 
disappearance is admissible. Benjamin vs. District Grand Lodge 
No. 4, Independent Order B’Nai B’rith (Cal.) 

Burden of proving suicide was on defendant. Sovereign ve of Wood- 
men of the World vs. Porch (Ind.). ee 

Burden of proof of forfeiture is on insurer. Raab et ‘al. “vs. "National 
Slavonic Society of U. S. of America (N. Y.) 

3urden of proving violation of intoxication provision is on the defendant. 
Wising vs. Brotherhood of American Yeomen (Minn.) 

Error to receive certain evidence for the purpose of showing waiver of 
pe wy payment. Reiter vs. National Council of Knights and 

Ladies of Security (Minn.) 

Letters of administration were not admissible since they were ‘without 
probative value as to his death. Werner vs. Fraternal Bankers’ 
Reserve Society (Iowa) 

Report of medical examination was properly received in evidence where 
made part of contract. Patterson’s Adm’r vs. Modern Lukas 
of America (Vt.) 

Evidence warranted a finding th 
for the months stipulated. Reiter et al. vs. National Council of 
Knights and Ladies of Security (Minn.). euanewned 

Held to sustain a finding that insured’s mental ‘condition. prevented. his 
knowing of his status. Frank vs. Switchmen’s Union of North 
America (Wash.) 

Plaintiffs, if entitled to recover at all, are limited’ ‘to amount of the 
certificates as reduced. Reiter et al. vs. National Council of 
Knights and Ladies of Security (Minn.). , 

Evidence sufficient to show insurer’s waiver of insured’s false rep- 
resentation as to his use of intoxicating liquors. Fraternal Aid 
Ass’n vs. Gremminger (Ind.). pabanekes 

Where evidence did not show that excess over legal assessments was 
sufficient to continue certificate in force, trial court finding that 
excess was sufficient was based on speculation, instead of fact. 
Supreme Council Catholic Kts. of America vs. Fenwick et al. 
(Ky.) 

Held to warrant a judgment against insurer not showing that insured 
met his death in consequence of violation or attempted violation 
of aT Sovereign Camp of Woodmen of the World vs. Bailey 
(Tex 

Defendant indicated to insured it would not receive assessments 
unless she was re-examined, which condition was unauthorized, 
unless insured was legally suspended, and, therefore, assured was 
not obliged to tender assessments. Reiter et al. vs, Nationgl 
Council of Knights and Ladies of Security (Minn.)... 

Where plaintiff proved material averments of complaint, and defendant 
did not establish its special pleas, it is proper to direct a 
verdict for plaintiff. Eminent Household of Columbian Wood- 
men vs. Gallant (Ala.) .... eoee 

Where there was some testimony tending to prove that the policy was 
avoided by insured’s breach, the direction of verdict for plaintiff 
was erroneous. Gilchrist vs. Mystic Workers of the World 
(Mich.) .... ececeetcses 

It could not be said as a matter ‘of law ‘that ‘at ‘the ‘time “she made her 
application for insurance she did have an ailment, although 
ee had one five years before. National Americans vs. Ritch 
(Ark.) ° 

Question was for jury whether Tegistered letter was received by de- 
fendant before insured’s death. Question for jury whether 
defendant had waived requirement that payment should be made 
within thirty days after it became due. Crowley vs. A. O. 
Widows’ and Orphans’ Fund (Mass)......... 7 

The evidence was sufficient to take the case ‘to the jury on the question 
of whether insured was so insane at the time of taking his life 
as not to know he was doing same. Sovereign Camp, Woodmen 
of the World. vs. Ethridge (Ky.) 

Where the policy was in writing, plain and unambiguous, its construc- 
tion and the question whether there was timely rescission was 
for the court. Supreme Lodge of Modern American Fraternal 
Order vs. Miller (Ind.). ° aa 

Question whether insured died by his own hands was for ‘the’ jury. 
Sovereign Camp of Woodmen of the World vs. Porch (Ind.).. 

Whether certificate had teen forfeited was for the jury. Raab et al. 
vs. National Slavonic Society of U. 8S. of America (N. Y.)...... 

Whether member had resigned is question for jury. Raab et al. vs. 
National Slavonic Society of U. S. of America (N. Y.).. osles 
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Whether death was caused by violent injuries was for jury. Skinner vs. 
Commercial Travelers’. Mut. Accident Ass’n (Mich.) 7 

Court did not err in directing a verdict in favor of plaintiff. National 
a Junior Order United American Mechanics, vs. 

ya.) 

Question for jury whether entry in the minutes indicating expulsion had 
been made subsequent to the meeting. Brotherhood of Locomo- 
tive Figemen and Engineers vs. McHenry (Colo.) 

Question of good health when reinstated was for the jury. Greenwood 
vs. Royal Neighbors of America (Va.) 

(826) Instruction that there could be no recovery unless insurer’s by-laws 
had been fully complied with. without stating that compliance 
could be waived by the insurer. was erroneous. Frank vs. 
Switchmen’s Union of North America (Wash.) e 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., 
REQUIRED BY THE ACT OF CONGRESS OF AUGUST 24, 1912, of 
Insurance Law Journal, published monthly at New 
York, N. Y., for April 1, 1916. 


State of New York 
County of New York 


Before me, a notary public in and for the State and county aforesaid, per- 
sonally appeared R. M. Chandor, who, having been duly sworn according to law, 
deposes’ and says that he is the manager of the Insurance Law Journal and that 
the following is, to the best of his knowledge and belief, a true statement of 
the ownership, management (and if a daily paper, the circulation), etc., of the 
aforesaid publication for the date shown in the above caption, required by the 
Act of August 24, 1912, embodied in section 443, Postal Laws and Regulations, 
printed on the reverse of this form, to wit: 


1. That the names and addresses of the publisher, editor, managing editor, 
and business managers are: Publisher, C. C. Hine’s Sons Co., Post Office address, 
100 William St., New York City; Editors, Walter 8. Nichols, Post Office address, 
100 William St., New York City; William Otis Badger, Jr., Post Office address, 
100 William 8t., New York City; Managing Editor, None; Business Manager, 
R. M, Chandor, Post Office address, 100 William St., New York City, 


2. That the owners are: (Give names and addresses of individual owners, or, 
if a corporation, give its name and the names and addresses of stockholders 
owning or holding 1 per cent or more of the total amount of stock,) C. C. Hine’s 
Sons. Co., Post Office address, 100 William St., New York City; C. G. Hine, Post 
Office address, 100 William S8t., New York City; T. A. Hine, Post Office address, 
100 William S8t., New York City; E. A, Hine, Post Office address, 100 William St., 
New York City; Walter 8, Nichols, Post Office address, 100 William St., New York 

o 


city. 

3. That the known bondholders, mortgagees, and other security holders owning 
or holding 1 per cent or more of the total amount of bonds, mortgages, or other 
securities are: None. 

4. That the two paragraphs next above, giving the names of the owners, 
stockholders, and security holders, if any, contain not only the list of stock- 
holders and security holders as they appear upon the books of the company but 
also, in cases where the stockholder or security holder appears upon the books 
of the company as trustee or in any other fiduciary relation, the name of the 
person or corporation for whom such trustee is acting, is given; also that the 
said two paragraphs contain statements embracing affiant’s full knowledge and 
belief as to the circumstances and conditions under which stockholders and 
security holders who do not appear upon the books of the company as trustees, 
hold stock and securities in a capacity other than that of a bona fide owner; and 
this affiant has no reason to believe that any other person, association, or cor- 
poration has any interest direct or indirect in the said stock, bonds, or other 


securities than as so stated by him. 
R. M. CHANDOR, Manager. 


as, 


Sworn to and subscrihed before me this 2d day of May, 1916. 
[SEAL] WILLIAM S. SINCLAIR. 


Notary Public, Kings County, No. 45. Certificate filed in New York County. 
My commission expires March 31. 1917. 





